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THE ADMINISTRATIVE PROCEDURE ACT: 
A STUDY IN INTERPRETATION 


VICTOR S. NETTERVILLE * 
I 
INTRODUCTION 


The Administrative Procedure Act’ represents a new, 
basic and comprehensive definition of procedures to be 
followed in action by federal administrative agencies. 
Its task of attempting to define those heretofore illusive 
and shifting concepts of fair administrative procedure 
is one of the most dramatic legal developments of the 
past century. 

The Act has now been in effect almost five years, and 
in some respects its provisions have run the full gamut 
of initial judicial review and interpretation. What has 
and will happen under the courts’ interpretations of the 
Act may very well reshape our legal future under exist- 
ing and forthcoming federal regulation of personal and 
economic activity. Certainly the Act goes far toward 
reviving and revitalizing some of the more basic con- 
cepts of procedural due process in Anglo-American juris- 


* Graduate fellow, Harvard Law School 1951; Member of the District of 
Columbia Bar; A.B., Indiana University, 1947; J.D., George Washington Uni- 
versity Law School, 1949; Author of The Regulation of Irregular Air Car- 
riers: A History (1949) 16 J. of Air L. and Commerce 414. 

160 Stat. 237, 5 U. S. C., §1001 (1946) entitled, “An Act to improve the 
administration of justice by prescribing fair administrative procedures.” 
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prudence.* Adherence to its provisions will add dignity 
to what had become a lax system of administrative pro- 
cedure, and will give substance to administrative orders. 
Its very existence should fortify the conscience of both 
the public and the agencies with a sense of responsibility 
and fairness, in line with the “new mood” expressed by 
Congress.° 

It will be well then, not only for the lawyer and the 
judge, but also for the general public to understand the 
Act, to watch it carefully as it winds its way through 
administrative and judicial interpretation.* Already 
there have been substantial signs that the Act will be in- 
terpreted to apply to all agencies intended by Congress 
to be within its provisions, and to define its applicability 
on the premise of “remedial legislation.” ° It is the pur- 
pose of this work to review as completely as possible, 
within certain limitations,° the basic requirements of the 
Act, its legislative history on important provisions, and 


2But cf. Parker, The Administrative Procedure Act: A Study in Over- 
estimation (1951) 60 Yate L. J. 581, which tends to treat the Act as an indi- 
gestable potion of legislative terpsichore. 

3In reviewing the legislative history of certain sections of the Act, the Su- 
preme Court said in Universal Camera Corp. v. N. L. R. B., 340 U. S. 474, 
487, 71 Sup. Ct. 456 (1951), “It is fair to say that in all this Congress ex- 
pressed a mood. And it expressed its mood not merely by oratory but by 
legislation. As legislation that mood must be respected. . 

4 See, McCarran, Three Years of the Federal Administrative Procedure Act— 
A Study in Legislation (1950) 38 Gro. L. J. 574. 

5 Riss v. United States, 341 U. S. 907, 71 Sup. Ct. 620 (1951); Wong Yang 
Sung v. McGrath, 339 U. S. 33, 70 Sup. Ct. 445, 94 L. ed. 616 (1950); Cf. 
Bersoff v. Donaldson, 174 F (2d) 494 (App. D. C., 1950). 

6 Because of the complexities involved and the scope of the subject, no de- 
tailed consideration is herein given to the question of judicial review under the 
Act, except insofar as a consideration of particular matters of review is neces- 
sary to give fuller meaning to those provisions of the Act here treated in detail. 
For a more detailed analysis of the judicial review sections of the Act, see 
Jaffe, Judicial Review: “Substantial Evidence on the Whole Record” (1951) 64 
Harv. L. Rev. 1233; Scanlan, Judicial Review Under the Administrative Pro- 
cedure Act—In Which Judicial Offspring Receive A Congressional Confirma- 
tion (1948) 23 Norre D. Law. 501; Schwartz, Administrative Finality and the 
Administrative Procedure Act (1949) 17 I. C. C. Pracr. J. 32. See also the 
treatment given to particular questions of review in Eccles v. Peoples Bank, 333 
U. S. 426, 68 Sup. Ct. 641, 92 L. ed. 784 (1948) ; Universal Camera Corp. v. 
N. L. R. B., cited note 3 supra; Trans World Airlines v. C. A. B., 184 F. (2d) 
66 (C. A. 2d, 1950); Northwestern Public Service Co. v. Montana-Dakota 
Utilities Co., 181 F. (2d) 19 (C. A. 8th, 1950) ; Lansden v. Hart, 180 F. (2d) 
679 (C. A, 7th, 1950) cert. den. 340 U. s. 824, 71 Sup. Ct. 58 (1950) ; Dorsey 
v. Kingsland, 84 App. D. C. 264, 173 F. (2d) "405 (1949) rev'd 338 U.S. 318, 
70 Sup. Ct. 123, 94 L. ed. 123 (1949) (disbarment procedures) ; Hearst Radio 
Inc. v. F. C. Cc. 83 App. D. C. 63, 167 F. (2d) 225 (1948) ; Kirkland v. Atlan- 
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the cases that have been decided under the Act by vari- 
ous agencies and courts. Such an analysis and review 
may do much even at this early stage to clarify the mean- 
ing of its provisions, and aid us in determining what 
changes or additions, if any, appear to be warranted in 
order to accomplish the purposes of the Act. 

There is no doubt that the Act contains many compro- 
mises and generalities, and even some serious ambigui- 
ties." But in the end, the Act embodied those principles 
of procedure which experienced lawyers in the field con- 
sidered as the best practices that could reasonably be 
agreed upon. It most assuredly resulted from the vigor- 
ous opposition on both sides of the political fence to the 
growing frustration of procedural due process at the ad- 
ministrative level, for it was in that respect that agencies 
enjoying new-found substantative and jurisdictional au- 
thority had been most apt to be overzealous and ignore 
or brush aside in the name of some more convenient, 
more functional approach to the desired end, the ofttimes 
technical requirements of procedural due process.® 


tic Coast Line R. R., 83 App. D. C. 205, 167 F. (2d) 529 (1948); de Koning 
v. Zimmerman, 89 F. Supp. 891 (E. D. Pa. 1950); United States ex rel. Mar- 
golin v. Shank, 83 F. Supp. 247 (Conn. 1948) aff’d 174 F. (2d) 830 (C. A. 2d, 
1949) (holding that action of United States Commissioner in passing upon appli- 
cation to take “poor convict’s” oath was administrative action and reviewable 
under Section 10) ; United States ex rel. De Lucia v. O’Donovan, 82 F. Supp. 
435 (N. D. Ill. 1948) aff'd 178 F. (2d) 876 (C. A. 7th, 1949) (holding that 
detention under a parole warrant which is unlawfully issued is a “legal wrong” 
and reviewable under Section 10); Zander v. Clark, 80 F. Supp. 453 (D. C. 
1948) remanded McGrath vy. Zander, 85 App. D. C. 334, 177 F. (2d) 649 
(1949) ; Unger v. United States, 79 F. Supp. 281 (E. D. Ill. 1948); Snyder v. 
Buck, 75 F. Supp. 902 (D. C. 1948) vacated on other grounds, 85 App. D. C. 
428, 179 F. (2d) 466 (1949) (Navy) ; Brown v. Royall, 81 F. Supp. 767 (D. C. 
al —" Fischer v. Haeberle, 80 F. Supp. 652 (E. D. N. Y. 1948) 
(V. A.). 

7™Wong Yang Sung v. McGrath, cited note 5 supra. For a detailed back- 
ground on the Act, see Final Report of the Attorney General’s Committee on 
Administrative Procedure, contained in S. Doc. 8, 77th Cong., 1st Sess. (1941), 
hereinafter cited as “Final Report.’ The Committee reports on the Act are S. 
Rept. 752, 79th Cong., Ist Sess. (1945), and H. Rept. 1980, 79th Cong., 2d Sess. 
(1946). See also, Attorney General’s Manual on the Administrative Procedure 
Act, (1948) U. S. Dept. of Justice, cited hereinafter as “Manual.” 

8 See for example, Dickinson, ADMINISTRATIVE JUSTICE AND THE SUPREMACY 
or Law, (1927) and Pound, ApMINistRATIVE Law, (1942). See also, the 
Court’s language in such cases as F. T. C. v. Cement Institute, 333 U. S. 683, 
68 Sup. Ct. 793, 92 L. ed. 1010 (1948) ; N. L. R. B. v. Donnelly Garment Co., 
330 U. S. 219, 67 Sup. Ct. 756, 91 L. ed. 854 (1947); N. L. R. B. v. Hearst 
Publications, Inc., 322 U. S. 111, 64 Sup. Ct. 851, 88 L. ed. 1170 (1944); Wil- 
son & Co. v. N. L. R. B., 126 F. (2d) 114 (C. C. A. 7th, 1942). 
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At the outset, it should be noted that the applicability 
of the Act to particular agencies and particular agency 
functions can be ascertained only by a careful considera- 
tion of the provisions of the Act with regard to the mat- 
ter at hand. As a general rule, the Act in one sense or 
another applies to every agency of the United States,” 
but particular functions of that agency may be accepted.” 
Thus, although an agency may not, in the exercise of its 
functions be subject to the hearing procedures set forth 
in Sections 5, 7, and 8, it may nonetheless be subject to 
the public information requirements of Section 3 or its 
orders subject to judicial review under Section 10.” 

In actual practice only a few agencies have actively 
sought to avoid the application of the Act to their func- 


® “Agency” is defined by Section 2 of the Act as “each authority (whether or 
not within or subject to review by another agency) of the Government of the 
United States other than Congress, the courts, or the governments of the posses- 
sions, Territories, or the District of Columbia.” The specific exemptions con- 
tained in Section 2 of the Act from agency definition are: 1) agencies com- 
posed of representatives of the parties or of representatives of organizations of 
the parties to the disputes determined by them, such as in the case of the Na- 
tional Railroad Adjustment Board; 2) courts martial and military commissions ; 
3) military or naval authority exercised in the field in time of war or in occu- 
pied territory (see for example, Kam Koon Wan vy. E. E. Black, 75 F. Supp. 
553 (D. C. Hawaii, 1948) (holding that the Army in Hawaii was not “in the 
field” or in “occupied territory” within the meaning of Section 2, and was there- 
fore an “agency” within the Act); 4) functions which by law expire on the 
termination of hostilities or within a fixed period thereafter, and 5) agency 
functions conferred by certain emergency statutes specifically mentioned. For 
an analysis of the five exceptions, see Manual, cited note 7 supra, at 10, 11. 

10 See for example, Hiatt v. Compagna, 178 F. (2d) 42 (C. A. 5th, 1949) 
aff'd by an equally divided court, 340 U. S. 880, 71 Sup. Ct. 192 (1950) and 
Lesser v. Humphrey, 89 F. Supp. 474 (M. D. Pa. 1950) (both holding that the 
procedural provisions of the Act do not apply in proceedings before federal 
parole boards) ; Cohen v. Commissioner Int. Rev., 176 F. (2d) 394 (C. A. 10th, 
1949); Lincoln Electric Co. v. Commissioner Int. Rev., 162 F. (2d) 379 
(C. C. A. 6th, 1947), and Kennedy Name Plate Co. v. Commissioner Int. Rev., 
170 F. (2d) 196 (C. A. 9th, 1948) (all holding that the provisions of the Act 
were inapplicable to proceedings of tax court) ; Bersoff v. Donaldson, cited note 
5 supra, and Cates v. Haderlein, 189 F. (2d) 369 (C. A. 7th, 1951) (both hold- 
ing the procedural provisions of the Act inapplicable in Post Office fraud order 
cases); United Electrical Radio & Mach. Workers v. Lilienthal, 84 F. Supp. 
640 (D. C. 1949) (holding the Act inapplicable to action by the Atomic Energy 
Commission that was executive in nature) ; cf. Mid-Valley Distilling Corp. v. 
De Carlo, 161 F. (2d) 485 (C. C. A. 3d, 1947) (holding that a letter written 
by.a supervisor informing permittee that his permit had automatically term- 
inated where there was no automatic termination under the Federal Alcohol 
Administration Act constituted “licensing” within Section 2 (d) and was a re- 
viewable order); other considerations of applicability are considered in those 
cases cited note 6 supra. 

11 Notes 6 and 10 supra. 
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tions, and in a few such cases, at least on the lower court 
level, those agencies have been successful.” The Su- 
preme Court however, has interpreted the Act very lib- 
erally, and held it applicable in at least two important 
decisions.» The exceptions granted on the lower court 
level appear to be the result of involving matters ex- 
pressly excepted from certain provisions of the Act or 
based upon the most technical statutory construction. 
The latter are entitled to little weight in the face of 
newer and more comprehensive remedial legislation by 
Congress calling for uniform and fair administrative pro- 
cedures. 

The other danger that lurks against the proper appli- 
cation of the Act appears to be the result of an economy 
minded Congress, for despite the Court’s ruling in Wong 
Yang Sung v. McGrath, requiring that alien deporta- 
tion proceedings conform to the requirements of the Act, 
Congress has refused to appropriate the funds allegedly 
required to accomplish the necessary reorganization of 
the Immigration Service. Instead, it provided in a sup- 
plemental appropriations bill that the proceedings need 
not comply with the Administrative Procedure Act.” 

In another group of cases in which the rudiments of 
fair procedure were feared by some to have been totally 
lost, Congress has provided that loyalty cases arising 
under the Internal Security Act of 1950 shall be subject 
to the Administrative Procedure Act.** In this respect 
it was Congress rather than the Court who extended the 
applicability of the Act. Only time, and a judicious con- 
sideration of the importance of due process in adminis- 
trative procedures will reconcile the conflict created. 


12 See for example, Bersoff v. Donaldson, cited note 5 supra and Cates v. 


Haderlein, and other cases cited note 10 supra. 

13 Wong ‘Yang Sung v. McGrath, Riss v. United States, both cited note 5 
supra. The Sung case held that alien deportation proceedings were subject to 
the procedural requirements of the Act; the Riss case held those provisions 
applicable in licensing under the Interstate Commerce Commission’s procedures. 
Both cases are discussed pp. 36-38, infra. 

14 McCarran, supra note 4. 

15 Pub. L. No. 842, 81st Cong., Act of Sept. 27, 1950. 

16 Pub. L. No. 831, 81st Cong., Act of Sept. 23, 1950, Section 16. 
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II 
PUBLIC INFORMATION REQUIREMENTS 


Although this work is primarily concerned with the 
procedural aspects of the Act, it is essential for a clear 
understanding of those procedures to give some attention 
to the public information requirements of the Act con- 
tained in Section 3. However significant the procedural 
requirements of the Act, their importance and value may 
be seriously impaired by a failure to enforce the public 
information requirements or a failure to take full advan- 
tage of the information provided pursuant to that section. 

Section 3 requires affirmative action on the part of 
every agency to make available to the public its organ- 
ization, rules, and functions. It is essential therefore 
that Section 3 be construed very broadly to include all 
agencies with rule-making and/or adjudicatory powers 
in order that the information be published and in a man- 
ner most useful to the public.*® 

Section 3, unlike most other sections of the Act applies 
generally to all agencies of the United States, excluding 
Congress, the courts and the governments of the terri- 
tories, possessions, etc.*® The only excepted actions under 
Section 3 are those requiring secrecy in the public inter- 
est and those matters relating solely to the internal man- 
agement of an agency. It is perhaps unfortunate that 
the exception for matters of secrecy was expressly in- 
cluded in the Act, for it may prove an unwieldy loop- 


17 The effective date of Section 3 was September 11, 1946. The Federal Reg- 
ister of September 11, 1946, Part II, “the Monster Edition”, appearing in four 
Sections contains the material prepared by the agencies in initial compliance 
with Section 3. 

18 See, Manual, p. 17, Final Report, p. 26, n. 3 both cited note 7 supra. The 
public information requirements of Section 3 of the Administrative Procedure 
Act do not supersede the requirements of the Federal Register Act of 1935, 49 
Stat. 500 (1935), as amended 44 U. S. C. Supp. IV, § W1 et seg. (1951), but 
are integrated therewith. The Federal Register Regulations, 11 F. R. 9833, 
govern the manner in which documents are prepared for submission to the Divi- 
sion of the Federal Register. 

19 Thus even agencies exempted under Section 2 as emergency and wartime 
agencies are required to publish information under Section 3. Manual, cited 
note 7 supra, at 17. 
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hole, especially in the present climate of opinion.” Prob- 
ably the better practice would have been to leave that 
question unexcepted for determination in particular pro- 
ceedings as they arose. Again however, in calmer times, 
the definition of “requiring secrecy” may evolve as less 
of a problem in the administrative process. 

Under Section 3, publication in the Federal Register 
is required of substantive rules and statements of general 
policy, along with interpretations formulated on and after 
September 11, 1946.” It is important to keep in mind that 
Section 3 requires each agency to disclose in general 
terms designed to be realistically informative to the pub- 
lic, the manner in which its functions are channeled and 
determined. Moreover, the last sentence of Section 3 (a) 
(3) provides that, “No person shall in any manner be re- 
quired to resort to organizations or procedures not so 
published.”*” Thus, it is not necessary to exhaust any 
administrative remedy before attacking the agency action 
in court when there has not been proper publication 
under Section 3 of the Act.” 

The extent of agency compliance with Section 3 of the 


20 See for example, Bailey v. Richardson, 86 App. D. C. 248, 182 F. (2d) 46 
(1950) aff’d by an evenly divided court, 341 U. S. 918, 71 Sup. Ct. 36 (1951). 
Cf. Joint Anti-Fascist Refugee Committee v. McGrath, 341 U. S. 123, 71 Sup. 
Ct. 624 (1951). 


21 The desirability of adopting uniform rules of practice and procedure before 
administrative agencies has been variously discussed and proposed. See and 
compare, Vanderbilt, Administrative Procedure: Shall Rules Before Agencies 
Be Uniform? (1948) 16 I. C. C. Pract. J. 159 and Washington, J., Federal 
peg Agencies: Are Uniform Rules of Procedure Practicable? (1949) 

. at p. 567. 


22 Should an agency fail to publish, for example, an informative listing of its 
field offices along with their functions, persons who have not received notice of 
such organizational set-up are not bound to resort to the field office before insti- 
tuting their case in the central office. Manual, cited note 7 supra, at 21. 


23 See for example, Pound, Annual Survey of Law: Decisions of Courts 
Show Some Dangerous Trends, (1947) in two parts, 33 A. B. A. J. 1093 and 
1191; Sellers, The Administrative Procedure Act: Extent of Agency Compli- 
ance with Section 3 (1947) 33 A. B. A. J. 7. See also the courts’ language in 
Varney v. Warehime, 147 F. (2d) 238 (C. C. A. 6th, 1945) cert. den. 325 U. S. 
822, 65 Sup. Ct. 1575, 89 L. ed. 1997 (1945). It was held in Olin Industries v. 
N. L. R. B., 72 F. Supp. 225, 229 (Mass. 1947) that a violation of Section 3 (a) 
of the Act did not entitle a complainant to injunctive relief under Section 10 
of the Act, where his rights were “amply protected by . .. [other] procedural 
provisions. . . .”, in this case, the National Labor Relations Act. 
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Act is difficult to ascertain precisely.* Mr. Sellers in 
his article on the extent of agency compliance concluded 
that by and large the agencies had responded favorably 
to the requirements of Section 3.” Several years ago 
seminar studies at The George Washington University 
Law School concluded that the Federal Register of Sep- 
tember 11, 1946 contained no more significant informa- 
tion than that contained in the Monographs prepared by 
the Attorney General’s Committee on Administrative 
Procedure prior to the adoption of the Act. Recent ad- 
ditions to the Federal Register indicate however that 
many of the agencies have now published more detailed 
rules of practice and set forth the manner in which their 
functions are channeled and determined more nearly in 
line with the requirements of the Act. 

Certain agencies, such as the Federal Communications 
Commission, the Securities and Exchange Commission 
and the Civil Aeronautics Board have been particularly 
conscientious in publishing the required information and 
have done so in a form most valuable to the public.” 
Other departments have been severely criticized for their 
failure to separately state and currently publish their 
substantive rules, statements of policy and general inter- 
pretations.” 

24 See, Newman, Government and Ignorance—A Progress Report on Publi- 
cation of Federal Regulations (1950) 63 Harv. L. Rev. 929. 

25 Supra note 23. 

26 For example, prior to the adoption and publication of new rules of pro- 
cedure after the passage of the Act, the F. C. C. held a seminar in cooperation 
with the Committee on Practice and Procedure of the F. C. C. Bar Association 
to discuss and receive comments on newly proposed rules of practice. The S. 
E. C. published in the Federal Register all its past interpretative opinions and 
in so doing stated: “While it is not clear that publication of interpretative 
opinions of this kind in the Federal Register is required, it is believed that such 
publication may be helpful to the public and that it falls within the spirit of the 
Administrative Procedure Act.” 14 F. R. 607. 

27 The Department of State and the Bureau of Internal Revenue have been 
criticized for their alleged failure to comply with Section 3 of the Act, since both 
had failed to separately state their substantive and procedural rules. See Sellers, 
supra note 23. The General Counsel’s Office of the Treasury Department, which 
includes The Bureau of Internal Revenue, has advised the author that in his 
opinion the Department has fully complied with all the provisions of the Act. 

f. Dwan, The Federal Administrative Procedure Act and the Bureau of In- 


ternal Revenue, in THE FEDERAL ADMINISTRATIVE ProcepDURE ACT AND THE 
ADMINISTRATIVE AGENCIES, 144-50, 162, 168 (Warren ed. 1947). 
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Another serious loop-hole in Section 3 is the provision 
permitting agencies to withhold from publication those 
orders and opinions “required for good cause to be held 
confidential and not cited as precedents.” This provision, 
like the one involving matters of secrecy, may offer a 
convenient out from the requirements of Section 3. How- 
ever, when it is desirable and necessary to hold such 
orders confidential, some abstract must be made available 
in such form as to show the principles relied upon even 
though the confidential facts may be withheld.” 

Section 3 of the Act, together with the Federal Regis- 
ter Act of 1935, should operate to provide the public 
all the administrative rules, regulations and procedures 
which citizens or groups are required to follow, in the 
most orderly and efficient manner possible under our 
complex federal administrative system. Their failure to 
do so may necessitate further legislation.” 

The burden of achieving compliance with Section 3 
in a manner best serving the needs of the public must fall 
ultimately upon private litigants where an agency is re- 
luctant to comply. Courts should have no hesitancy in 
denying jurisdiction to agencies who have failed to com- 
ply with Section 3, and no hesitancy in ordering the 
agency to comply. Congress through its judiciary and 
appropriations committees should examine carefully the 
extent of agency compliance with Section 3, not only in 
form but in spirit as well, and Congress should have no 
hesitancy in applying the appropriate and generally con- 
vincing Congressional sanctions where the requirements 
of the law have not been met by a particular agency. 


28 Manual, cited note 7 supra, at 23. 

29 The undesirable situation that existed prior to 1935 is well described in 
the Court’s opinion in Panama Refining Co. v. Ryan, 293 U. S. 388, 55 Sup. Ct. 
241, 79 L. ed. 4464 (1935). A group of government lawyers headed by Judge 
Harold M. Stephens took up the problem and their recommendations became 
substantially the Federal Register Act of 1935, supra note 18. However, the 
enactment of Section 3 of the Administrative Procedure Act makes it apparent 
that the Act of 1935 was not sufficient in its requirements, and that not all 
agencies complied in good faith with its requirements. That same situation may 
well follow under Section 3 unless it is rigidly enforced. 
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Yet despite the conscientiousness of a particular agency 
in complying with the requirements of Section 3, there 
remains for the private litigant and other interested 
parties to avail themselves of the information published 
in accordance with the requirements of Section 3. In 
other words, the duty of receiving actual notice through 
the constructive notice by publication in the Federal 
Register, falls upon the interested party. Failure to ascer- 
tain the requirements of published rules and regulations 
may be fraught with serious consequences.” Only re- 
cently the Supreme Court gave judicial sanction to that 
burden. In Federal Crop Insurance Co. v. Merrill,” 
there was involved the issuance of wheat crop insurance 
regulations issued pursuant to the Federal Crop Insur- 
ance Act which had been published in the Federal Reg- 
ister in compliance with Section 3. Those regulations set 
forth certain rules and procedures which were to be fol- 
lowed by those desiring to come within the Act. In re- 
sponse to a plea of lack of notice of such regulations, the 
Court held that the regulations when published in the 
Federal Register were binding upon all who sought to 
come within the provisions of the Insurance Act, regard- 
less of actual notice or the hardships resulting from inno- 
cent ignorance. That case serves well to illustrate the 
force and effect of rules, regulations and practices pub- 
lished pursuant to Section 3 of the Administrative Pro- 
cedure Act. 


III 
RULE-MAKING 


Probably in no other area of administrative action has 
there been more confusion with respect to the dilemma 
of individual rights versus agency powers than in the 


30 “No agency can know in advance the identity of every affected interest or 
every attorney who may at some time be involved in its proceedings. Hence, 
those who may be interested must themeslves bear the major responsibility for 
securing the information an agency may make available.” Final Report, cited 
note 7 supra, at 26, n. 3. See also, Republic Aviation Corp. v. N. L. R. B., 324 
U. S. 793, 65 Sup. Ct. 982, 89 L. ed. 1372 (1945). 

81 332 U. S. 380, 68 Sup. Ct. 1, 92 L. ed. 10 (1947). 

















RIG 











ESL TORI EE TRIP Oe Ne ae ee Et 


ETH 


ee 


PERT ROTI EDS 


THE ADMINISTRATIVE PROCEDURE ACT 11 


realm of administrative rule-making.” An understand- 
ing of what is substantively proper as rule-making may 
be had only by an analysis of the statutory powers given 
a particular agency by the statute authorizing it to func- 
tion.* But equally important, and perhaps even more 
essential to the lawyer as a practical matter, is a clear 
understanding of the procedural requirements which an 


agency must follow in promulgating and adopting rules 
that are substantively proper. 

Prior to the adoption of the Administrative Procedure 
Act there was no adequate guide to follow in appraising 
the procedural propriety of agency rule-making. Vari- 
ous court decisions had defined in a general way the re- 
quirements, or more accurately the lack of requirements 
for procedural due process in administrative rule-making 
and those rule-making procedures which had evolved 


prior to the Act were largely a matter of agency discre- 
tion.** 


Rule-making it has been said, is “legislation on the 
administrative level . . .” within the standards set by the 
statute granting the agency authority to act. Thus the 


82 See, Benton, The Distinction Between Legislative and Judicial Functions, 
(1885) 8 Reports oF AMERICAN Bar Association 261, 264-265; Pound, Justice 
According to Law, (1914) 14 Cor. L. Rev. 1, 11-12; Blachly and Oatman, Ap- 
MINISTRATIVE LEGISLATION AND ADJUDICATION, (1934) 43 et seq.; Fuchs, Pro- 
cedure in Administrative Rule-Making (1935) 52 Harv. L. Rev. 259. 

33 See for example, Cream Wipt Food Products v. Federal Security Admin- 
istrator, 187 F. (2d) 789 (C. A. 3d, 1951) (holding regulations invalid for 
vagueness). 

34 See for example, Bowles v. Willingham, 321 U. S. 503, 64 Sup. Ct. 641, 88 
L. ed. 892 (1944) ; Columbia Broadcasting System, Inc. v. United States, 316 
U. S. 407, 62 Sup. Ct. 1194, 86 L. ed. 1563 (1942); Phillips v. Commissioner 
Int. Rev., 283 U. S. 589, 51 Sup. Ct. 608, 75 L. ed. 1289 (1931); Bi-Metallic 
—— Co. v. State Board, 239 U. S. 441, 36 Sup. Ct. 141, 60 L. ed. 372 

85 Willapoint Oysters, Inc. v. Ewing, 174 F. (2d) 676, 693 (C. C. A. 9th, 
1949) cert. den. 338 U. S. 860, 70 Sup. Ct. 101, 94 L. ed. 527 (1949) ; Weight- 
man vy. United States, 142 F. (2d) 188 (C. C. A. Ist, 1944) ; United States v. 
Goldsmith, 91 F. (2d) 983 (C. C. A. 2d, 1937). Various definitions of rule- 
making have evolved. Perhaps the two best for our purposes here are those 
of Fuchs and Dickinson. Fuchs defined rule-making as “the issuance of regu- 
lations or the making of determinations which are addressed to indicated but 
unnamed and unspecified persons or situations. ...” Fuchs, supra note 32, at 
265. Dickinson said: “What distinguishes legislation from adjudication is that 
the former affects the rights of individuals in the abstract and must be applied 
in a further proceeding before the legal position of any particular individual will 
be definitely touched by it; while adjudication operates concretely upon indi- 
viduals in their individual capacity.” Dickinson, op. cit. supra note 8, at 21. 
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general authority to adopt rules is circumscribed by the 
underlying statute and that in turn is limited by consti- 
tutional proscriptions against delegation of powers and 
the constitutional aim to maintain proper separability of 
powers.*° These substantive statutory and constitutional 
limitations are expressly recognized in the Administra- 
tive Procedure Act. Section 9 (a), one of the few sec- 
tions going to the substantive limitations of the law, pro- 
vides that “No... substantive rule or order [shall] be 
issued except within jurisdiction delegated to the agency 
and as authorized by law.” 

“Rule” is very broadly defined under the Act; in our 
consideration here, we shall limit the discussion to other 
than rules of practice, since those rules rarely have the 
impact on private citizens that substantive rules of con- 
duct possess.** 

It seems appropriate for the sake of a clearer under- 
standing of Section 4 procedures that rule-making be di- 
vided into two categories. First, procedures for “infor- 
mal” rule-making are provided for by Section 4 (a) and 
all but the last sentence of Section 4 (b). In those cases 


36 Rochester Tel. Corp. v. United States, 307 U. S. 125, 59 Sup. Ct. 754, 83 
L. ed. 1147 (1939); American Tel. & Tel. v. United States, 299 U. S. 232, 57 
Sup. Ct. 170, 81 L. ed. 142 (1936); United States v. Baltimore & Ohio R. R., 
293 U. S. 454, 55 Sup. Ct. 268, 79 L. ed. 587 (1935); United States v. Los 
Angeles & S. L. R. R., 273 U. S. 299, 47 Sup. Ct. 413, 71 L. ed. 651 (1927). 

37 “ ‘Rule’ means the whole or any part of any agency statement of general 
or particular applicability and future effect designed to implement, interpret, or 
prescribe law or policy or to describe the organization, procedure, or practice 
requirements of any agency and includes the approval or prescription for the 
future of rates, wages, corporate or financial structures or reorganizations there- 
of, prices, facilities, appliances, services or allowances therefor, or of valua- 
tions, costs, or accounting, or practices bearing upon any of the foregoing. 
‘Rule-making’ means agency process for the formulation, amendment, or repeal 
of a rule.” Section 2 (c). The anamolous use of the word “particular” in the 
definition of rule-making was not intended to change the conventional definition 
of the process. Rather, “particular” was used to prevent otherwise valid rule- 
making from becoming adjudication merely because it was, in form, addressed 
to particular parties. See, Davis, Separation of Functions in Administrative 
Agencies (1948) 61 Harv. L. Rev. 389, 625-627. 

38 See for example, Jn re Application of Community Service Broadcasting 
Co., 12 F. C. C. 419, 421 (1947). A case illustrating the importance of pro- 
cedural regulations is found in Goodyear Tire & Rubber Co. v. F. T. C., 88 F. 
Supp. 789 (D. C. 1950) (where the plaintiff attempted to obtain judicial review 
of the Commission’s Rules of Practice and Procedure governing certain quan- 
tity limit proceedings, as not consistent with statutory procedure requirements. 
Review was denied as premature). 
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no hearing is generally required by statute, and simple 
procedure methods outlined in Section 4 (a) and (b) 
are normally all that are required. However, the last 
sentence of Section 4 (b) relating to rules that “are re- 
quired by statute to be made on the record after oppor- 
tunity for an agency hearing” brings into play in those 
cases, the provisions of Section 7 governing hearing pro- 
cedures and Section 8 governing decisions. This second 
class of rules, that is those requiring a hearing, may be 
classed as “formal” rule-making.” 

Thus the dual standard of procedure in rule-making 
cases is the natural result of statutory requirements for 
a hearing included in the underlying statutes by Con- 
gress in certain types of rule-making.“ The standard to 


39 Section 4 of the Act defines the procedures to be followed in both formal 
and informal rule-making. In “informal” rule-making, Section 4 (a) requires 
that general notice of the proposed rule-making shall be published in the Federal 
Register (unless all persons subject thereto are personally served) and sets forth 
the requirements for such notice. Section 8 of the Federal Register Act, supra 
note 18, defines the statutory standard for reasonable notice. 

Under Section 4 (a), except where notice and hearing are required by stat- 
ute, its requirements do not apply to general statements of policy, rules of 
agency organization, where the agency, for good cause shown, finds that notice 
and public procedure thereon are impracticable, unnecessary or contrary to the 
public interest. In this connection the following definitions were offered by the 
Attorney General in the Manual, cited note 7 supra, at 30. “Substantive rules” 
are rules other than organizational or procedural rules under Section 3 (a) (1) 
and (2), issued by an agency pursuant to statutory authority and which imple- 
ment the statute, as for example, the proxy rules issued by the S. E. C. Such 
rules have the force and effect of law. “Interpretative rules” are rules or state- 
ments issued by an agency to advise the public of the agency’s construction of 
the statutes and rules which it administers. See Final Report, cited note 7 
supra, at 27. “General statements of policy” are statements issued by an agency 
to advise the public prospectively of the manner in which the agency proposes 
to exercise a discretionary power. 

In cases of “formal” rule-making, Sections 7 and 8 must be read for pro- 
cedural provisions. 


40 See Morgan v. antes “wy (1) 298 U. S. 468, 56 Sup. Ct. 906, 80 L. ed. 
1288 (1936). (2) 304 S. 1, 58 Sup. Ct. 773, 82 L. ed. 1129 (1938). (3) 
313 U. S. 409, 61 Sup. oe S09, "85 L. ‘ed. 1429 (1941). The requirement for a 
hearing in rate-making cases has been well settled for some time now. Con- 
gress has included in most statutes authorizing an agency rate-making powers 
the requirement for a hearing, despite the fact that rate-making is quasi- 
ey See, Interstate Commerce Act, 24 Strat. 379 (1887), as amended, 
49 U. S. C. §1 et seq. ee Civil Aeronautics Act of 1938, 52 Strat. 973 
(1938) as amended, 49 U f § 401 et seq. (1946); Federal Food, Drug, 
and Cosmetic Act of 1938, ‘3 Sar. 1040 (1938), as amended, 21 U. S. C. 301 
et seq.; Natural Gas Act, 52 Strat. 821 (1938), as amended, 15 U. S. C. §717 
et seq. (1946); Fair Labor Standards Act of 1938, 52 Start. 1060 (1938), as 
amended, 29 U. S. C. §201 et seq. (1946); Agricultural Adjustment Act of 
1938, 52 Srat. 31 (1938), as amended, 7 U.S. C. § 601 et seq. (1946). 
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be followed in a particular case is fairly definite as long 
as the statute expressly provides for a hearing before the 
rule may be adopted; however, the more serious diffi- 
culty comes in determining whether or not there is, by 
implication in the statute, or by constitutional require- 
ments, a necessity for a hearing in rule-making cases 
where the underlying statute is silent. 


A 
Informal Rule-Making Procedures 


In general there is no requirement for a hearing of 
any kind in informal rule-making.” Where a rule of 
conduct applies to more than a few people, it may be 
impracticable that everyone have a voice in its adoption. 
The Constitution does not require it, and most statutes 
are silent with regard to a hearing in such cases. The 
test of general and future applicability removes most 
such proceedings from the hearing requirements for due 
process. 

There can be no doubt that the Administrative Proce- 
dure Act recognized this right on the part of agencies 
to adopt substantive rules without a hearing, using mul- 
tifarious procedures to achieve the desired end so long 
as there was no requirement for a hearing under appli- 
cable law.** Cases that have arisen since the passage of 
the Act serve to emphasize the complete reluctance on 
the part of the courts to impose any serious procedural 
limitations on the agencies in the exercise of their infor- 
mal rule-making powers.** However, the few cases of 

41 Wong Yang Sung v. McGrath, cited note 5 supra. 

42 Nothing in the Administrative Procedure Act gives any new right to a 
hearing in either type of rule-making. The right to a hearing must be expressed 
in the underlying statute, or necessitated by other law. 

#3 See for example Jn re Application of Yankee Network, Bridgeport, Conn., 
12 F. C. C. 75 (1947) (where the F. C. C. held that no hearing was required in 
rule-making proceedings for changes in established television allocation tables). 

44 Federal Crop Ins. Corp. v. Merrill, supra note 31; United States v. Mor- 
ton Salt Co., 338 U. S. 632, 70 Sup. Ct. 357, 94 L. ed. 401 (1950) (where the 
court held that publishing in the Federal Register the time limit for filing of 


initial reports of compliance with Commission orders and asserting its authority 
to require the filing of further compliance reports, taken together with the F. 
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informal rule-making which have been reviewed by the 
courts involved no more than the traditional general rule 
of future conduct applying to all in a class, and the rules 
there concerned did not impose any direct or serious 
sanction.“ At least one borderline case was decided by 
the District Court for the District of Columbia, but since 
that case was decided without opinion, it is difficult to 
evaluate. That case and its companion case“ evidenced 
a more direct sanction than other cases decided, but were 
upheld without hearing on the ground that they were 
quasi-legislative acts under statutes not requiring a hear- 
ing. 

Despite the reluctance by the courts to disturb rule- 
making actions, one case illustrates emphatically the 
value the Administrative Procedure Act may have in af- 
fording parties protection from rule-making that might 
well have been absent without this new procedural stat- 
ute. In American Air Transport v. C. A. B.* there was 
involved a regulation issued by the board governing the 
operations of large irregular air carriers. The board, 
without hearing issued a regulation pursuant to its rule- 


T. C’s. Statement of Organization, Procedures and Functions also in the Fed- 
eral Register in which were set forth its intention to order such additional 
reports if necessary, satisfied the requirements of Section 3 (a) of the A. P. A.). 
Lansden v. Hart, 168 F. (2d) 409 (C. C. A. 7th, 1948) cert. den. 335 U. S. 
858, 69 Sup. Ct. 132, 93 L. ed. 405 (1948) (holding that Presidential Procla- 
mation under Migratory Bird Act for game preserve was proper although 
issued on only 6 days’ notice and hearing held after a publication of rule) ; Gib- 
son Wine Co. v. Snyder, 95 F. Supp. 145 (D. C. 1950) (holding that Deputy 
Commissioner of Internal Revenue could change, without notice and hearing, his 
interpretation of labeling regulations) ; Luff v. United States Maritime Comm., 
Proceeding No. 303, Maritime Comm., Sept. 8, 1949 (holding that publishing 
in the Federal Register the authority of the contracting agency’s newly estab- 
lished claims committee after contractor filed claim, but before any hearing or 
findings on such claims had been accomplished, satisfied the notice requirements 
and bound claimants). See also, Arrow Airways v. C. A. B., 87 App. D. C. 71, 
182 F. (2d) 705 (1950) ; United Gas Pipe Line Co. v. F. P. yA 86 App. D. c. 
314, 181 F, (2d) 796 (1950). 

45 Cf. Columbia Broadcasting System Inc. v. United States, cited note 34 
supra, and Philadelphia Co. v. S. E. C., 85 App. D. C. 327, 175 F. (2d) 808 
(1948), noted in 34 Minn. L. Rev. 464 (1950). 

46 Arrow Airways v. C. A. B., No. 4502-50, D. C. D. C., 1950 (holding in 
effect that C. A. B. regulations adopted by rule-making requiring certain carrier 
reports and in effect prohibiting certain carrier relationships with ticket agencies 
were roper without hearing). 

nited Gas hy at Co. v. F. P. C., cited note 44 supra. 
‘s 98 F. Supp. 660 (D. C. 1951). 
2 
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making powers restricting the number of flights that 
could be operated by carriers in that class.“ On appli- 
cation for permanent injunction, the District Court of 
the District of Columbia held the regulation void for 
lack of a hearing. The court said in its opinion that, 
“The position taken by the Board is one which would 
hack away at the Administrative Procedure Act.” ” 
That case is important because there is no requirement 
in the Civil Aeronautics Act of 1938 that the board af- 
ford a hearing in rule-making cases, and no requirement 
for a hearing in the granting or denying of exemptions 
of the type held by that class of carriers.” Thus, the ef- 
fect of the decision brings to the foreground the two pos- 
sible pitfalls into which agency rule-making may fall 
despite its “informal” tag. Either such a proceeding may 
be in fact adjudication, and thus subject to Sections 5, 7, 
and 8 of the Act, or even if permitted to retain its status 
as rule-making, the procedures required by Sections 4, 7, 


49 In 1938, the C. A. B. adopted by rule-making a regulation which exempted 
Irregular Air Carriers from the certificate of public convenience and necessity 
requirements of Section 401 of the Civil Aeronautics Act. (The regulations are 
now part 291 of the Board’s Economic Regulations, 14 F. R. 3546). In May 
1949, the board adopted a revision of the regulation providing that the blanket 
exemption should terminate on June 20, 1949, unless prior to that time the car- 
rier had made application for an individual exemption. It was further pro- 
vided that if such an application were filed, the carrier might continue to oper- 
ate pending a decision on his application for individual exemption. The court 
held in the American Air Transport case that the board was proceeding prop- 
erly in the May 1949 rule since the court believed that before any action would 
be taken on the application for individual exemption a hearing would be accorded 
the carrier. This was not the case however, since the board denied most of 
those applications without a hearing. 

While some applications were still pending under the May 1949 rule, the 
board amended the regulation to provide that the carriers could operate only 
three flights per month between certain heavy traffic points, and eight flights 
per month between certain other points. 16 F. R. 2216. 

50 American Air Transport v. C. A. B., supra note 48, at 661. Presumably 
the court found that the action was in fact “adjudication” which by definition 
in Section 2, includes licensing. See also, Section 9 (b) which protects a 
licensee from losing his license while an application for renewal or modification 
is pending). 

51 Section 416 (b) of the Civil Aeronautics Act. In Eastern Airlines v. C. 
A. B., 185 F. (2d) 426 (App. D. C. 1950) cert. den. 341 U. S. 951, 71 Sup. Ct. 
1018 (1951) the court held that no hearing was required in granting exemptions 
under 416 (b) of the Act. However, a different result comes when the board 
seeks to take away a right held by way of exemption without due process of 
law. In Standard Airlines Inc. v. C. A. B., 85 App. D. C. 29, 177 F. (2d) 
18 (1949) the court reversed an order of the board suspending Standard’s irregular 
air carrier operating authority, without hearing as a denial of due process. 
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and 8 in cases of “formal” rule-making may apply. In 
either case, the freedom of the agency to act by informal 
rule-making procedures is substantially restricted by the 
decision.” 

It is of course difficult to reconcile the Arrow case” 
with the American Air Transport case.* Both cases in- 
volved rule-making powers, and the adoption without 
hearing of a rule which substantially affected the operat- 
ing rights of the carriers. But since the rule challenged 
in the Arrow case was primarily one embodying report- 
ing requirements,” and the rule in the American Air 
Transport case actually operated of its own force to take 
away existing operating rights held under a license,” the 
court found in the latter instance that degree of property 
right involved necessary to invoke constitutional due 
process requirements calling for a hearing. Thus, 
whether we call the latter rule-making or adjudication, 
a hearing is required.” In such a case, the provisions 


52 Thus where substantial investments and property rights are involved the 
provisions of the Administrative Procedure Act may operate to protect parties 
from the exercise of summary power through rule-making proceedings when 
the real affect of the action is adjudicatory. An appeal from the decision in the 
American Air Transport case will be taken by the Board, but despite the 
sketchy findings of fact and conclusions of law drawn by the district court, the 
case appears sound in its result under the Administrative Procedure Act, despite 
the lack of an express statutory requirements for a hearing in such circum- 
stances. 

53 Cited note 46 supra. 

54 Supra note 48. 

55 See, United States v. Morton Salt Co., cited note 44 supra; Rochester Tel. 
Corp. v. United States, cited note 36 supra; Yakus v. United States, 321 U. S. 
414, 64 Sup. Ct. 660, 88 L. ed. 834 (1944); America Power and Light Co. v. 
S. E. C., 325 U. S. 385, 65 Sup. Ct. 1254, 89 L. ed. 1683 (1945), affirming 143 
F. (2d) 250 (C. C. A. Ist, 1944). 

56 The argument has been made by the board that the exemption held by 
irregular air carriers is not a license. However, the court’s opinion in Stand- 
ard Airlines v. C. A. B., cited note 51 supra negatives that claim and gives 
status to the exemption greater than a mere privilege. See also, Section 2 (c) 
of the Act, and United States ex rel Turner v. Fisher, 222 U. S. 204, 208, 
32 Sup. Ct. 37, 56 L. ed. 165 (1911) ; Garfield v. United States ex rel. Goldsby, 
211 U. S. 249, 29 Sup. Ct. 62, 53 L. ed. 168 (1908) (all holding that although 
an interest has been created in an ex parte manner, it may not be destroyed 
without that character of notice and opportunity for hearing essential to due 
process of law). 

57 The tag placed upon the action by the agency does not control. The court 
will look at the nature of the proceeding and the facts involved in determining 
the propriety of the agency’s tag. Columbia Broadcasting System Inc. vy. United 
States, cited note 34 supra. 
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of the Administrative Procedure Act apply despite the 
lack of any express statutory requirement for a deter- 
mination after opportunity for agency hearing in agency 
rule-making.” The importance of such a holding in a 
case of alleged “informal” rule-making is indicative of 
the “new mood” that may have enveloped the courts as 
well as the Congress. 


B 
Formal Rule-Making Procedures 


In cases where, by statute or other law, there is a re- 
quirement for a hearing before the promulgation and 
adoption of a rule, the proceedings must be conducted 
in accordance with certain of the requirements of Sec- 
tions 4, 7 and 8 of the Act. In cases of formal rule-mak- 
ing, as distinguished from procedures to be followed in 
cases of adjudication under those same sections, the 
agency may adopt procedures for the submission of all 
or part of the evidence to be received in written form, 
where the interest of any party will not be prejudiced 
and where statutes do not otherwise provide for oral tak- 
ing.” Under Section 8, relating to method, form and 
content of decision, the procedure to be followed in cases 
of formal rule-making is less restrictive than in cases of 
adjudication. Under that section, the agency may pro- 
vide for initial decisions by officers other than those qual- 
ified to preside at a hearing under Section 11. Section 
8 (2) provides that in formal rule-making, the agency 
may issue a tentative decision in lieu of a recommended 


58 American Air Transport v. C. A. B., supra note 48. 


59 It is apparently believed by some agencies that although the statute requires 
a hearing, it may be satisfied by the receipt of written data, followed usually by 
an oral argument. That such a view is erroneous appears obvious from a re- 
view of case law interpreting the word “hearing” as used in statutes. See the 
discussion which follows, p. 27 infra, on the distinction between statutes requir- 
ing a hearing and those requiring a determination “on the record.” The Attor- 
ney General, not Congress, has interpreted statutes which merely require a hear- 
ing as permitting written evidence as distinguished from oral presentation. See, 
Manual, cited note 7 supra, at 34; cf. Morgan v. United States, cited note 40 
supra. 
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decision by the examiner who conducted the hearing.” 
Thus in Willapoint Oysters, Inc. v. Ewing,” the court 
held that, “hearing officers in cases of adjudication, and 
other subordinates as well in cases of rule-making, may 
make and draw the findings of fact, conclusions of law 
and recommended or initial decisions.” © 

In that same case it was contended that since the hear- 
ing was required by statute, the provisions of Section 
5 (c) of the Act relating to separation of functions were 
applicable to the proceeding. The court rejected the 
claim, stating: 

Thus the requirements of any hearing are to be tested solely 
by the statute so providing, which may or may not import con- 
stitutional concepts. ... this was not done by the pertinent sec- 
tions of the Administrative Procedure Act so far as concerns 
the separation of functions in rule-making proceedings.® 

This decision by the court holding inapplicable the sepa- 
ration of functions provisions of Section 5 in cases of 
formal rule-making appears to do some violence to the 


intention of the framers of the Act. It is interesting to 


60 Cf. provisions of Section 8 on procedures for initial and recommended deci- 
sions in cases of adjudication. 

61 Cited note 35 supra. That case also includes an interesting discussion of 
the difference between rule-making and adjudication. The court concluded how- 
ever, that the concepts are not mutually exclusive and that each, to a degree, 
contains elements of the other. See also, on rule-making under Section 8, 
Reich, Administrative Procedure Act: Analysis of Its Requirements as to 
Rule-Making, (1947) 33 A. B. A. J. 315. 

62 Willapoint Oysters, Inc. v. Ewing, supra note 35, at 696. “The requirement 
that the Administrator make the actual decision does not proscribe the assist- 
ance, expertise, and recommendation of his subordinates. Within this area of 
permissable reliance, the options of procedures granted agencies and the limits 
imposed upon them by the Administrative Procedure Act control.” Ibid. The 
Administrator, the court held, need examine the record in formal rule-making 
only so far as to exercise an independent judgment. Congress did not intend 
to make the Administrator another trial examiner, requiring him to make find- 
ing of fact de novo. 

63 Td. at 694. 

64 The legislative history of the Act makes it clear that the separation of func- 
tions provisions of the Act were originally intended to apply to all agency ac- 
tions of formal rule-making or adjudication. The separation of functions pro- 
visions should be construed to make it apply everywhere practicable. “As the 
provisions originally read in H. R. 1203, 79th Cong. Ist Sess. (1945), it was a 
complete prohibition against consultation with investigative and prosecuting 
personnel as follows: ‘No officer, employee, or agent engaged in the perform- 
ance of investigative or prosecuting functions for any agency shall participate 
or advise in the decision, recommended decision, or agency review pursuant to 
Section 8 except as witness or counsel in public proceedings.’” Manual, cited 
note 7 supra, at 54 n. 9. 
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note that the recommendations of the minority group 
of the Attorney General’s Committee recommended that 
the separation of functions doctrine be applicable in rule- 
making cases,” and even the court in the Willapoint case 
agreed that where the issues are sharply contested, “good 
practice” would call for the application of the doctrine. 

In many instances the peculiar nature of rule-making 
makes desirable a cooperative spirit not only between 
the various staff members of the agency but also between 
the agency and those to be subject to the proposed rule. 
Under such circumstances, the expert judgment of all 
may be employed free from the psychological handicaps 
often apparent in adversary proceedings. Thus, it may 
well be that in formal rule-making requiring the gather- 
ing, submission and analysis of extremely technical in- 
formation and detailed statistical data, the separation of 
functions provisions of the Act would place not only the 
hearing officer, but the agency itself at a severe disad- 
vantage in properly analyzing and evaluating the tech- 


nical information.” Again, it must be up to the agency 
to adopt procedures in particular cases which do justice 
to the parties. 


C 


Summary 


Generally speaking there is little in the courts’ deci- 
sions just considered that appears to be clearly contrary 
to the intent of the Act insofar as contrary interpreta- 
tions are contained in the majority report of the legisla- 
tive history or given by the Attorney General.” Yet, as 
a practical matter, it seems obvious that the courts tend 
to bury their heads in the sand when passing upon the 
validity of both formal and informal rule-making pro- 
cedures. It is assumed with unquestioning tenacity that 


rule-making is non-adversary in character; the facts of 
65S. Doc. 248, 79th Cong., 2d Sess. (1946) pp. 24, 216. 


86 See, Reich, supra note 61. 
67 Manual, cited note 7 supra, at 31-34, 71-74, 81-87. 
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life appear to warrant a different conclusion in many 
instances of agency rule-making.” The adoption of sub- 
stantive rules which substantially affect large segments 
of our economy and our present system of quasi-free en- 
terprise more often than not present a situation in which 
the proposed agency action antagonizes whole industries, 
and the adversary nature of the proceeding becomes ob- 
vious. Of course that antagonism may not in all cases 
be in good faith, but the democratic process, like every 
other system including some measure of government reg- 
ulation, must be wise enough to recognize bad faith in- 
terference. To adequately protect the public acting in 
good faith opposition to agency rule-making, it will be 
wise for the courts to review more carefully so-called 
rule-making or non-adversary proceedings with an eye 
toward assuring that such extensions and limitations by 
rule are necessary, reasonable, and properly adopted. It 
is essential that the rule-making process, by reason of its 
preferred place on judicial review, not replace the time- 
tested adjudicatory process with its procedural safe- 
guards.” The practice of the courts in trying particular 
cases of rule-making under general and theoretical defi- 
nitions and limitations has created a refuge for agency 
action called rule-making when the action is, in essence 
and in fact, adjudication. It is clear, with the severe 
limitations on judicial review of administrative rule- 
making, that once the agency has been permitted in an 


68 See for example the long legal battle that has resulted against the C. A. B.’s 
attempt to modify the operating authority of irregular air carriers discussed in 
Netterville, The Regulation of Irregular Air Carriers: A History, (1949) 16 
J. or A. Law & Co. 414; the discussion of the Arrow Airways case and the 
American Air Transport case, supra p. 15. See also, the Report of the Senate 
Subcommittee of the Small Business Committee after their investigation of the 
Board’s rule in “Role of Irregular Airlines in United States Air Transportation 
Industry,” (1951) which represents in effect a Congressional Review of Rule- 
making perhaps more effective than the usual judicial review process. See also 
the long dispute that has resulted over the F. T. C.’s quantity-discount rules, 
discussed p. 27 infra. 


69 “Traditions, practices, and attitudes defy sudden abolition. Above all, the 
pragmatic test is of supreme importance; proceedings must be classified as 


adjudication or rule-making partly on the basis of desirability or undesirability 
of applying Section 5 (c).” Davis, supra note 37 at 628. 
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adversary rule-making proceeding to reach its decision 
free of the basic procedural safeguards, it may well be 
too late to do anything about the wrong. The substantial 
evidence rule imposed by the Act may have little real 
value in judicial review of formal rule-making actions 
where the evidence of record, though apparently sub- 
stantial in support of the rule, is not properly adduced 
at the hearing, or properly evaluated by a disinterested 
trial examiner.” 

It seems inevitable that the limitation on hearing re- 
quirements contained in Section 4, that is, limited to 
those cases where a hearing is required by statute, must 
be interpreted to mean the same as that same phrase 
means in Section 5. Thus, where there is no statutory 
right expressed for a hearing, but where the nature of 
the rule-making proceeding is particular and adversary 
in fact, there may be an implied right to a hearing under 
the statute or a constitutional right to be heard. Certainly 
the procedural safeguards required by the Constitution 
ought to extend not only to cases of admitted adjudica- 
tion, but also to cases of rule-making where the nature 
of the proceeding is in fact so particular or so adversary 
as to result in depriving interested parties of their prop- 
erty without due process of law.” Only by such proce- 
dures may the public be more fully protected against 
unpopular and unrealistic agency stands on particular 
issues. 

A combination of factors points towards the propriety 


70 See for example, Cream Wipt Food Products v. Federal Security Admin- 
istrator, cited note 33 supra. 

71 Wong Yang Sung v. McGrath, cited note 5 supra. 

72“... The Fourteenth Amendment is concerned with substance and not with 
the forms of procedure, [but it requires] . . . reasonable notice, and reasonable 
opportunity to be heard and to present [a] claim or defence, due regard being 
had to the nature of the proceedings and the character of the rights which may 
be affected by it.” Mr. Justice Stone in Missouri ex rel. Hurwitz v. North, 271 
U. S. 40, 42, 46 Sup. Ct. 384, 70 L. ed. 818 (1926). See also, the Morgan cases, 
cit. supra note 40; Consolidated Edison Co. v. N. L. R. B., 305 U. S. 197, 59 
Sup. Ct. 206, 83 L. ed. 126 (1938) ; The Chicago Junction Case, 264 U. S. 258, 
44 Sup. Ct. 317, 68 L. ed. 667 (1924) ; I. C. C. v. Louisville & Nashville R. R., 
227 U. S. 88, 33 Sup. Ct. 185, 57 L. ed. 431 (1913). 
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of such reason. The House Report on the Administrative 
Procedure Act clearly indicates that such was the inten- 
tion of the framers.” The Sung case gave judicial rec- 
ognition to the principle in cases of adjudication, and its 
language and rationale apply with equal force to cases 
of rule-making that are in their nature adjudicatory. 
Since agencies rarely imply the need for a formal hear- 
ing in rule-making cases in the absence of an express 
statutory direction, the burden of achieving proper pro- 
cedures under Sections 7 and 8 of the Act must fall upon 
private litigants and the courts, at least until such time 
as further Congressional action provides the proper safe- 
guards. 


D 


Some Aspects of Judicial Review of Rule-Making 
Procedures Under the Act 


As pointed out before, the importance of judicial re- 
view of administrative rule-making today can scarcely 
be overemphasized in the protection of litigants in rule- 
making cases. The increasing tendency to do by rule-mak- 
ing those acts which would be cumbersome and involved 
in the adjudicatory process makes proper judicial re- 
view of rule-making actions essential. Since the passage 
of the Administrative Procedure Act a few significant 
cases have arisen which point up emphatically the need 
for a reconsideration by the courts of their attitude to- 
ward judicial review of rule-making orders.” 


73 When we consider rule-making involving rules of particular applicability, 
the requirement of a record is ordinarily present, if not in express terms, at 
least by implication. In the substitution of the word “statute” for the word 
“law” in the phrase describing formal rule-making, the House Committee ex- 
plained the change by stating that “a statute may in terms, require a rule or 
order to be made upon the record of a hearing, or in the usual case, be inter- 
preted as manifesting a Congressional intention so to require, and in either situ- 
ation Sections 7 and 8 would apply... .” (Italics added) H. Rept. 1980, 79th 
Cong., 2d Sess. p. 51 note 9 (1946). 

74 Arrow Airways Inc. v. C. A. B., supra note 44; American Air Transport 
v. C. A. B., supra note 48; Cream Wipt Food Products v. F. S. A., cited note 
33 supra; United Gas Pipe Line Co. v. F. P. C., cited note 44 supra. See also 
other cases in note 44 involving rule-making. 





24 THE GEORGE WASHINGTON LAW REVIEW 


Section 10 of the Act provides that except so far as 
statutes preclude judicial review or to the extent that 
agency action is committed by law to agency discretion, 
any person suffering a legal wrong because of agency 
action, or who is adversely affected or aggrieved by such 
action within the meaning of any relevant statute shall 
be entitled to judicial review.” Thus, in terms the right 
to review is broad and it might have been expected that 
the right to review was substantially extended under the 
Act. However, such has not proved the case, especially 
for agency rule-making. 

Prior to the adoption of the Act the question of 
whether or not rule-making resulted in a reviewable 
“order” within the meaning of the underlying statutes 
authorizing judicial review of “orders” was variously 
decided.” Although a careful analysis of those decisions 
leaves one somewhat in doubt as to just what matters 
are reviewable when rule-making is involved, such lead- 
ing cases as Columbia Broadcasting System, Inc. v. 
United States," and United States v. Baltimore & Ohio 
R. R.," show rather conclusively that rule-making re- 
sults in a reviewable order within the meaning of the 
underlying statutes there involved.” As the court pointed 
out in the United States v. Los Angeles R. R. case, “‘re- 
viewable orders” are the result of ‘“‘an exercise of either 
the quasi-judicial function of determining controversies, 
or of the delegated function of . . . rule-making.” ” 


75 See, Davis, Standing to Challenge and to Enforce Administrative Action 
(1949) 49 Con. L. Rev. 759. 

76 The general test has been stated to be that when a rule by its own action 
alters existing rights substantially or imposes a sanction, it is reviewable. See 
Columbia Broadcasting Co. v. United States, cited note 34 supra, (holding re- 
riewable rules that altered appellant’s contracts where the effect of the rule was 
to “determine their validity in advance”). See also, cases cited notes 34, 35, 
and 55, supra. 

77 Cited note 34 supra. 

78 Cited note 36 supra. 

yh Statutes authorizing judicial review of agency “orders” generally do not 
distinguish between rule-making orders and orders resulting from adjudication. 
The distinction is the result of court decisions such as those cited note 76 supra. 

80 Cited note 36 supra, at 309. 
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Thus, even prior to the Act, orders resulting from rule- 
making which imposed a sanction were reviewable. 

Since by definition in the Act, reviewable “agency 
action” under Section 2 includes “rule,” there is no doubt 
that there is a right to judicial review of administrative 
rule-making. The more subtle question arises in deter- 
mining the value of the review available, and the proper 
forum for review. Again however, it is essential to con- 
sult the underlying statute to ascertain in the first instance 
the reviewability of agency orders. Under the Federal 
Power Act, commission orders granting or refusing cer- 
tain permits and licenses are made reviewable by a spe- 
cial three-judge court of appeals, and the same is true 
for orders of the Interstate Commerce Commission.” At 
the same time, many statutes lack any provision for ju- 
dicial review of orders not falling within a stated defini- 
tion, and those orders were given review by the Urgent 
Deficiencies Act of 1913. Under that Act a suit to set 
aside an agency order was a plenary suit in equity, with 
the district court as the proper forum. Recently Con- 
gress has acted to give direct review of final orders of 
the Federal Communications Commissions, the Secretary 
of Agriculture and the Federal Maritime Board under 
certain Acts, in the court of appeals, thus eliminating 
review under the Urgent Deficiencies Act.” 


8149 Strat. 838 (1935), as amended, 16 U. S. C., § 791 (a), et seg. (1946). 

8228 U. S. C., §43 (1946). See also, Section 1006 (b) of the Civil Aero- 
nautics Act of 1938, 52 Start. 104 (1938), 49 U. S. C., §646 (b) (1946), and 
Section 5 (c) of the Federal Trade Commission Act, 38 Strat. 717 (1914), 15 
U. S. C., §45 (1946) and Section 9 of the Securities Exchange Act of 1934, 
48 Srar. 801 (1934), 15 U. S. C., § 77 (i) (1946). 

83 Pub. L. No. 901, Chapter 1189, 8lst Cong., 2d. Sess. (1950) authorizing 
review in the court of appeals of all final orders: (a) of the Federal Com- 
munications Commisssion made reviewable in accordance with the provisions 
of Section 402 (a) of the Communications Act of 1934 and (b) of the Secre- 
tary of Agriculture made under the Packers and Stockyards Act of 1921, except 
orders issued under Section 309 (e) and 317 of that Act, and Section 7 (a) of 
the Perishable Agricultural Commodities Act, and (c) such final orders of the 
United States Maritime Commission or the Federal Maritime Board or the 
Maritime Administration entered under authority of the Shipping Act of 1916 
and the Intercoastal Shipping Act of 1933 as are now subject to judicial review 
pursuant to the provisions of Section 31 of the Shipping Act. For legislative 
oa of this Act, see S. Rept. 2122, May 23, 1950; H. R. Rept. 2618, Dec. 11, 
1950. 


84 The pattern of review under the new Act follows closely that set by other 
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At least one important group of cases seeking review 
under Section 10 of the Administrative Procedure Act 
and under appropriate statutory provisions in the under- 
lying statutes has been decided by the Court of Appeals 
for the District of Columbia.* Those cases serve well 
to illustrate the restrictive interpretation given the right 
of review of rule-making orders. 

In United Gas Pipe Line Co. v. F. P. C.,* the appel- 
lant attacked the issuance without hearing of regulations 
requiring pipe line companies to file rates in tariff-sched- 
ule form contrary to previous established practices. The 
Natural Gas Act™ provides for appeal from F. P. C. 
orders to the Court of Appeals for the District of Colum- 
bia. In denying jurisdiction to review the rule-making 
order, the court held that the section of the Act author- 
izing review of F. P. C. orders was intended to author- 
ize review only of orders required by statute to be made 
on the record after agency hearing. The court said: 

On its face the Act contemplates review of a decision based 
on evidence presented in a quasi-judicial proceeding. . . . It speci- 
fies that the Commission shall file with the proper court of ap- 
peals “A transcript of the record upon which the order com- 
plained of was entered... .” “The finding of the Commission as 
to the facts if supported by substantial evidence shall be conclu- 
sive,” etc. Unless the case comes to us after such a proceeding 
we are not given authority to directly review the Commission’s 
action.®* 

Thus the right to review of rule-making orders is made 
to depend upon a record, and if the agency determines 
in the first instance that no hearing is required, and pro- 
ceeds upon an informal receipt of evidence and data upon 


statutes, such as that established for the Federal Trade Commission by 52 Strat. 
111, 112 (1938), 15 U. S. C. §45 (c) (1946). The disadvantages of judicial 
review under the Urgent Deficiencies Act are thus eliminated, and the trial de 
novo before three district judges is replaced by review in the court of appeals 
or the district court before a single judge. 

85 United Gas Pipe Line Co. v. F. P. C., cited note 44 supra. See also, 
Arrow Airways v. C. A. B., supra note 44; Willapoint Oysters Inc. v. Ewing, 
supra note 35. 

86 Id, 798, 799. 

87 52 Strat. 821 (1938), 15 U. S. C., §717 (1946). 

88 United Gas Pipe Line Co. v. F. P. C., supra note 44 at 798. 
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which to base its order, then no review is possible in the 
court of appeals. Moreover the court refused to find 
that anything in the Administrative Procedure Act 
changed this rationale. 

Under such a ruling, the alternative remedy is in the 
district court in an injunction proceeding, or the resort 
to a violation of the rule at the party’s own risk to test 
the validity of the rule in an enforcement proceeding.” 
Neither of these remedies however, constitutes an ade- 
quate means of review of administrative rule-making, 
and the court’s determination that review in the court 
of appeals must depend upon the statutory requirement 
for a record is unduly restrictive, and may have the ef- 
fect of precluding from review in that forum orders that 
were obviously intended by Congress to be so review- 
able.” 

The fact is that the typical federal statute says noth- 
ing about a determination “on the record.” ‘Therefore 
if the clauses of Sections 4 and 5 of the Administrative 
Procedure Act using that phrase are to have proper ap- 
plication the requirement for a determination “on the 
record” must be read in the light of constitutional due 
process cases which have interpreted the word “hearing” 
to mean an obvious “reference to the tradition of judicial 
proceedings in which evidence is received and weighed 
by the trier of facts.” ™ 

The importance of a proper interpretation of the 
phrase “on the record” is emphasized by proceedings 


89 As the court said, “We do not hold, however, that [The Pipe Line Com- 
pany] is left entirely without a remedy if, as it alleges, the regulations are 
merely a veiled way of striking at it without granting a hearing. ... First, the 
regulations themselves make provision for an application for exception. If this 
furnishes only a partial remedy, or no remedy at all, ... then the proper forum 
is the district court.” Jd. at 799-800. 

90 See discussion at p. 99 of the Manual, cited note 7 supra. 

91 Morgan v. United States, cited note 40 supra, at 480. See also, Ohio Bell 
Telephone Co. v. Public Utilities Commission, 301 U. S. 292, 57 Sup. Ct. 724, 
81 L. ed. 1093 (1937) ; United States v. Abilene & S. R. R., 265 U. S. 274, 44 
Sup. Ct. 565, 68 L. ed. 1016 (1924) ; Tagg Bros. & Moorehead v. United States, 
280 U. S. 420, 52 Sup. Ct. 220, 74 L. ed. 524 (1930) ; Mississippi Valley Barge 
Line Co. v. United States, 292 U. S. 282, 54 Sup. Ct. 692, 78 L. ed. 1260 (1934). 
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now at the administrative stage before the Federal Trade 
Commission. Acting pursuant to the Robinson-Patnam 
Act the commission instituted proceedings looking to- 
ward the establishment of rules for quantity-limits for 
replacement rubber tires and tubes.” Section 2 (a) of 
the Clayton Act provides that the commission may, “after 
due investigation and hearing to all interested parties, 
fix and establish” such quantity-limits. 

The commission adopted Rules of Practice and Pro- 
cedure to govern the proceedings, and those rules pro- 
vided only for the submission of written evidence, in sat- 
isfaction of the hearing requirement of the statute. Some 
of the parties to the proceeding took the position that 
since the hearing was one required by statute, the pro- 
ceedings must conform to Section 5 of the Administra- 
tive Procedure Act. 

The commission refused to alter its procedures to con- 
form to Section 5 of the Act, on the ground that the hear- 
ing required by the statute in question was merely a 
legislative hearing, as distinguished from a judicial or 
quasi-judicial hearing. In its brief to the court on re- 
view of the procedural orders,” the commission took the 
position that since the statute did not expressly require a 
determination on the record, the informal procedures 
adopted by it were adequate. Again because of the re- 
fusal of the courts to determine procedural questions in 
advance of a final order, no decision was made on the 
question of adequacy of the hearing procedures estab- 
lished by the commission. 

The efficacy of the commission’s position seems doubt- 
ful in view of its position on the question of the meaning 
of “on the record.” The commission may well be correct 
in its claim that Section 5 of the Administrative Proce- 


%2In the Matter of the Rubber Tire Industry, F. T. C. File No. 203-1, still 
in the administrative stage. 


93 Firestone Tire & Rubber Co. v. F. T. C., No. 8-50, D. C. D. C., 1950. 
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dure Act does not apply to this type of quasi-legislative 
action, but if so, it is right for the wrong reason. The 
best that may be said for the commission’s position is that 
if the present action is legitimate rule-making, then it 
must be treated as formal rule-making under the Admin- 
istrative Procedure Act, with appropriate procedures 
under Sections 7 and 8.** Moreover, in such an adversary 
proceeding, the commission will do well to follow the 
“better practice” of affording the parties opportunity to 
present their evidence and argument orally. 

Recent Congressional action should relieve from the 
effect of this decision those cases arising under the pro- 
visions of the new Act.” Under that Act, direct appeal 
to the court of appeals is authorized of any final order 
of those agencies subject to it. There the court must de- 
termine in the first instance whether a hearing was re- 
quired “by law.” In that sense, the new Act is consistent 
with the Sung case, in that “by law” is substituted for “by 
statute” in determining hearing requirements. After such 
a determination, the court shall remand the case to the 
agency where a hearing required by law has not been 
afforded, or if there was no hearing required, but where 
a genuine issue of law or fact is present, transfer the case 
to the district court for a hearing and determination as 
if such proceedings were originally started in that court. 

The legislative history of that Act shows that in cases 
of rule-making where a hearing is determined to be re- 
quired “by law,” that hearing must conform to the re- 
quirements of the Administrative Procedure Act for 


®4 Under such an interpretation, the requirement that the determination be 
made “on the record” is implicit. It is recognized of course that such an inter- 
pretation of the Act may cause hardship or even undesirable procedures for par- 
ticular agencies. See for example, the discussion of the Social Security Board 
in Davis, supra, note 37. These agencies should be given special exemptions 
under the Act in view of their purpose and functions. 

85 The recent enactment set forth in note 84, supra, indicates strongly the 
Congressional intent that the right to a hearing in such rule-making proceed- 
ings should be determined by the court of appeals. 
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hearings in cases of formal rule-making.” Thus, al- 
though the court in the Willapoint case stated that it 
would have no hesitancy in ordering a hearing held if the 
case had presented a situation where a decision was re- 
quired by statute to be determined upon the record after 
hearing, the Congressional intent is clear that the court 
should have made a clear determination as to whether a 
“hearing” was required by implication or by the Consti- 
tution, despite express statutory requirement for a deter- 
mination “on the record.” 

Other phases of judicial review of administrative rule- 
making such as the doctrine of primary jurisdiction and 
exhaustion of administrative remedies do not appear to 
have been affected by Section 10 of the Administrative 
Procedure Act.” The important asset provided by the 
Act lies in its definition of procedures to be followed, 
and although the procedures defined for rule-making 
requiring a hearing are not as thoroughly protective as 
those required in cases of adjudication, they do afford 
interested parties a standard by which to measure the 
propriety of procedures followed by agencies, and give 
private litigants a basis for appeal when those proce- 
dures are not strictly adhered to. The elbow room af- 
forded judges reviewing cases under Section 10 involving 
rule-making procedures is wide, and only with bold and 
forthright decisions will the purpose of the Act be 
achieved. Practical considerations which weigh at one 
time in favor of the agency and at another in favor of the 
private litigant must play a significant role in the judg- 


%6 Section 7 (b) of that Act requires the court of appeals to determine 
whether a hearing is required “by law,” and the legislative history of the Act 
shows that if a hearing is required “by law” the provisions of the Administra- 
tive Procedure Act shall govern the proceeding. H.R. Rept. 2122. See also, 
U. S. Code Cong. Service, 1950, p. 4306. 

97 See for example, Eccles v. Peoples Bank, cited note 6 supra; United States 
v. Morton Salt Co., cited note 44 supra; Eastern Utilities Associates v. S. E. C., 
162 F. (2d) 385 (C. C. A. Ist, 1947). See also discussion of Firestone Tire and 
Rubber Co. v. F. T. C., cited note 93 supra. It has been held however that 
there need be no exhaustion of remedies where it is contended that the agency 
lacked jurisdiction. See, Yanish v. Wixon, 81 F. Supp. 499 (S. D. Cal., 1948). 
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ing process when deciding the applicability of Sections 
7 and 8 to rule-making procedures. 


IV 


ADJUDICATION 


As distinguished from the rule-making procedures al- 
ready discussed, the Administrative Procedure Act de- 
fines and establishes procedures for a second classification 
of administrative procedure, namely, that of adjudica- 
tion. It is impossible to define one process to the com- 
plete exclusion of the other, but there are certain distin- 
guishing characteristics which set adjudication apart 
from rule-making, and make at least a general definition 
possible. At the outset it may be noted that a literal ap- 
plication of the Act’s definition is of little aid in defin- 
ing adjudication; its definition is a residual one, mis- 
leading in its tenor, since it appears to leave all agency 
action which is not defined as rule-making in the class 
of adjudication.” The result of this inability to establish 
a working definition represents one of the Act’s serious 
shortcomings, and leaves the reader with the task of ex- 
amining underlying statutes, the Constitution, the case 
law on particular matters and his imagination to deter- 
mine the definition of adjudication. 

It has been said that a proceeding is adjudicatory if 
it may result in an order in favor of one private party 


®8 Section 2 (d) of the Act defines “adjudication” as the agency process for 
the formulation of an order, and “order” is defined as the whole or part of the 
final disposition, whether affirmative, negative, injunctive or declaratory, of any 
agency in any manner other than rule-making, but including licensing. “Li- 
cense” is defined in Section 2 (e) as including the whole or any part of any 
agency permit, certificate, approval, registration, charter, membership, statutory 
exemption or other form of permission, and “licensing” is defined as including 
any agency process respecting the grant, renewal, denial, revocation, suspension, 
annulment, withdrawal, limitation, amendment, modification or conditioning of a 
license. These definitions are particularly important in determining the pro- 
priety of agency action that purports to be rule-making but which under these 
definitions is in fact adjudication. See, American Air Transport v. C. A. B., 
supra note 48; Philadelphia Company v. S. E. C., cited note 45 supra (whose 
language is significant in showing the immediate and particular effect of rule- 
making and where the court held such action reviewable). 

3 
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and against another.” A proceeding is adjudicatory if 
it is adversary in nature and quasi-judicial as distin- 
guished from quasi-legislative. In this respect, Mr. 
Justice Holmes has distinguished rule-making and ad- 
judication in this manner: 

A judicial inquiry investigates, declares, and enforces liabil- 
ities as they stand on present or past facts and under laws sup- 
posed already to exist. That is its purpose and end. Legislation 
on the other hand looks to the future and changes existing con- 
ditions by making a new rule to be applied thereafter to all or 
some part of those subject to its power.’ 

Essentially the adversary character of a proceeding 
may make it adjudication where the result is to impose 
a liability or grant a right based upon a previous right 
or duty and where those are imposed or granted by way 
of redress or punishment.” Finally, adjudication gen- 


erally results in an in personam order either directly or 
by its effect on particular parties.” 

Under the Administrative Procedure Act it is impor- 
tant to maintain a working definition of adjudication 


since it is upon the proper definition of that term that 
litigants receive the fullest benefits of the Act. The in- 
troductory clause of Section 5 limits the applicability of 
Sections 5, 7 and 8 of the Act to cases of “adjudication” 
and unless a particular matter may be properly defined 
as “adjudication,” the procedural safeguards established 


99 United States v. Abilene & S. R. R., cited note 91 supra; Opp Cotton Mills 
Inc. v. Administrator, 312 U. S. 126, 61 Sup. Ct. 524, 85 L. ed. 624 (1941); St. 
Joseph Stockyards Co. v. United States, 298 U. S. 38, 56 Sup. Ct. 720, 80 L. ed. 
1033 (1936) ; United States v. Illinois Central R. R., 291 U. S. 457, 54 Sup. Ct. 
471, 78 L. ed. 909 (1934) ; The Chicago Junction Case, I. C. C. v. Louisville & 
N. R. R., and Consolidated Edison v. N. L. R. B., all cited note 72 supra. 

100 Prentis v. Atlantic Coast Line Co., 211 U. S. 210, 226, 29 Sup. Ct. 67, 53 
L. ed. 150 (1908). 

101 Hyneman, Administrative Adjudication—An Analysis (1936) 50 Pol. Sci. 
Q. 383, 516. 

102 Pound, op. cit. supra note 8. See also, In re Federal Water & Gas Corp., 
188 F. (2d) 100 (C. A. 3d, 1951) cert. den. 341 U. S. 953, 71 Sup. Ct. 1018 
(holding that in reorganization procedures under the Public Utility Holding 
Company Act, 49 Strat. 803, 815-823 (1935), 15 U. S. C. §79g-k (1946), the 
S. E. C. acts in a quasi-judicial or adjudicatory capacity in determining the 
existing obligations and duties of holding companies in question and the rights 
and duties of their creditors and stockholders. It is not a rule-making function). 
Cf. A. P. A. definition of rule-making in Section 2 (c) which includes actions on 
corporate financial structures “or reorganizations thereof.” 
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by the Act may be lost. Thus, although an agency deter- 
mines that its action is rule-making, if the nature of the 
rule or order resulting is to impose a liability or other 
sanction depriving litigants of personal or property rights 
protected by the Constitution or other law, the matter 
may be defined as adjudicatory and the procedural pro- 
visions of Sections 5, 7 and 8 made applicable to protect 
those rights.** 

Yet under the Act, as well as under case law existing 
prior to the adoption of the Act, not all agency action 
other than rule-making is in fact adjudication. Investi- 
gatory proceedings which do not lead to the issuance of 
a final order are not adjudication under the Act and are 
not subject to the procedural provisions of Sections 7 and 
8.*°%* Similarly, agency action which by law is committed 
to agency discretion*” as well as actions with respect to 


pensions, claims, and a variety of other similar matters 
which Congress has traditionally left to informal agency 
procedures are not within the definition of adjudica- 


tion.*** In addition to those matters not directly definable 
as adjudication, the Act through its various exception 
provisions, has restricted the application of adjudication 
procedures in certain specific classes of adjudication.” 
Thus, in order to know precisely what procedural re- 
quirements must be followed in a particular case, it is 


103 American Air Transport v. C. A. B., supra note 48; see also the excellent 
review of the law contained in Philadelphia Company v. S. E. C., cited note 
45 supra. Joint Anti-Fascist Refugee Committee v. McGrath, cited note 20 
supra, 

104 See for example, Hearst Radio Inc. v. F. C. C., cited note 6 supra (where 
the court held that the F. C. C.’s issuance of the so-called “Blue Book” which 
appellant claimed was damaging to him was not an “agency action” within the 
meaning of the A. P. A.). The opinion presents ‘an interesting study of extra- 
legal actions beyond the control of the Act. But Cf. Joint Anti-Fascist Refugee 
Committee v. McGrath, cited note 20 supra. 

105 See, Cooper, Administrative Justice and The Role of Discretion (1938) 
47 Yate L. J. 577. 

106 See, Manual, cited note 7 supra, at 40, 41. The N. L. R. B. has held that 
proceedings held under Section 10 (k) of the Taft-Hartley Act, 61 Strat. 136, 
149 (1947), 29 U. S. C. Supp. IV, § 160 (k) (1951), 29 U. S. C., Supp., 151- 
167 (1947) are “preliminary determinations” and not adjudication as defined 
under the A. P. A. In the Matter of National Union of Marine Cooks & Stew- 
ards, N. L. R. B. Case No. 36-CD-2, May 6, 1949, 

107 Manual, Id. 
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necessary to determine first, whether the subject matter 
of the proceeding is within an accepted definition of ad- 
judication and second, whether it has been excepted from 
any or all of the procedural provisions of Sections 5, 7 
and 8. 


A 
Adjudication Procedures 


Assuming for the moment that a particular matter is 
clearly adjudicatory under applicable law, what proce- 
dures must the agency follow in processing the case and 
arriving at a decision? In answering that question three 
important provisions of the Act must be read, namely, 
Sections 5, 7 and 8. In addition, Section 9 (b) on li- 
censing procedures plays an important part in cases of 
licenses and Section 6 entitled “Ancillary Matters” also 
has some significance.*” 

Again, because the introductory clause in Section 5 
limits its applicability, and that of Sections 7 and 8, to 
cases of adjudication “required by statute to be deter- 
mined on the record after opportunity for agency hear- 
ing...” it is necessary to examine carefully the underly- 
ing statute for an expressed, implied, or constitutional 
right to a hearing before assuming the applicability of 
the adjudication provisions of the Act. However, assum- 
ing such a right, the following procedures may be briefly 
outlined. 

Section 5 (a) provides that persons entitled to notice 
of the hearing must be timely informed of the time, place 
and nature thereof, the legal authority and jurisdiction 


108 Section 6 of the Act provides certain procedural rights to parties in cases 
of rule- making, adjudication or the exercise of any agency function where they 
are appropriate. Subsection (a) provides for appearance in person or by coun- 
sel, or by other qualified person subject to agency rule (see, United States v. 
Smith, 87 F. Supp. 293 (D. C. Conn. 1949), and permits informal settlements 
in certain cases. Subsection (b) relates to investigations, and subsection (c) to 
the subpoena power. Subsection (d) provides for procedures to be followed in 
agency denials (see the discussion of xe “inferential denials” in In the 
Matter of Jackson Broadcasting Co., F. C. C., 4 Pike & Fischer Radio Reg. 79 
(Feb. 17, 1948)). 
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under which the hearing is to be held, and the matters of 
fact and law asserted. Section 5 (c) provides for the 
separation of prosecuting and deciding functions, and 
Sections 7 and 8 taken together provide in substance for 
hearing officers, their functions, the rules of evidence, the 
record, and the method of decision. 

The applicability of these procedures in particular in- 
stances has been considered by the courts in several im- 
portant cases since the adoption of the Act. As pointed 
out before, the applicability of the adjudication provi- 
sions of the Act depends upon the definition of “required 
by statute” in the introductory clause of Section 5; it is 
thus important that that clause be interpreted very 
broadly. Prior to the Court’s decision in the Sung 
case,’ the only authoritative sources of interpretation 
of the meaning of the phrase “required by statute” were 
the legislative history of the Act and the Attorney Gen- 
eral’s Manual. Both those sources, and particularly the 
latter, led one to the inevitable conclusion that the Act 


was intended to exclude from the application of the ad- 
judication provisions all cases not expressly required by 
statute to be determined after a hearing.” 

It is clear that the Administrative Procedure Act it- 
self creates no new right to a hearing; it merely defines 
procedures to be followed in cases where a hearing is 


1 


required by other law.’ Yet the intepretation given the 
Act by the Attorney General would leave in a no-man’s 
land of administrative procedure all those cases falling 
within the vast area of administrative adjudication not 
expressly required by statute to be determined after 
agency hearing, but which, for one reason or another, 


109 Cited note 5 supra. 

110 Senate Hearings (1941) p. 453, 457; Senate Comparative Print of June 
1945, p. 7 (S. Doc. 248, p. 22, 359) ; House Hearings (1945) p. 33 (S. Doc. 
248, p. 79) ; Manual, supra note 7, at 40-43. 

111 Final Report, cited note 7 supra, at 195-233. The bill as originally intro- 
duced contained the phrase “required by law” to be determined upon the record 
after opportunity for agency hearing. See, Wong Yang Sung v. McGrath, cited 
note 5 supra. 
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have those characteristics of judicial action involving 
confiscation or deprivation of property proscribed by the 
Constitution or other applicable law without a full and 
fair hearing.’ 

Much of the controversy over the meaning of the in- 
troductory clause has now been resolved by the Court. 
In the Sung** case the Court held that although there 
was no express requirement in the underlying statute for 
a hearing in alien deportation cases, such a requirement 
was implied in the statute, and the Act had been so inter- 
preted for many years to avoid bringing it into constitu- 
tional jeopardy for failure to provide due process.** The 
significance of the Sung case cannot be overemphasized 
in view of the broad language used by the Court in its 
opinion, and it seems apparent that the holding will be 
followed in all cases where there is a constitutional right 
to a hearing irrespective of the express requirement for 
a hearing in the basic statute. Mr. Justice Jackson, speak- 
ing for the Court said: 

We think that the limitation to hearings “required by statute” 
in section 5 . . . exempts from that section’s application only 
those hearings which administrative agencies may hold by regu- 
lation, rule, custom, or special dispensation; not those held by 
compulsion. . . . We would hardly attribute to Congress a pur- 
pose to be less scrupulous about the fairness of a hearing neces- 


sitated by the Constitution than one granted by it as a matter of 
expediency.1?® 


It is thus fair to conclude that in all cases of adjudica- 
tion required by statute, the Constitution, or other appli- 
cable law to be determined after hearing, Sections 5, 7 


112 Final Report, cited note 7 supra, at 232-233. 

113 Cited note 5 supra. 

114 Section 19 of the Immigration Act of 1917, 39 Stat. 874, 889-890 (1917), 
as amended, 8 U. S. C. §155 (a) (1946), provides in part: “any alien who 
shall have entered or who shall be found in the United States in violation of the 
Act ... shall, upon the warrant of the Attorney General; be taken into custody 
and deported. ...In every [such] case ... the decision of the Attorney General 
shall be final.” It has been argued that deportation hearings, though not ex- 
pressly required by statute, are required under decisions of the Supreme Court, 
in such cases as The Japanese Immigrant Case, 189 U. S. 86, 100, 23 Sup. Ct. 
611, 47 L. ed. 721 (1902), interpreting the Immigration Act of 1891. Wong 
Yang Sung v. McGrath, cited note 5 supra, at 48 n. 30. 

115 Wong Yang Sung v. McGrath, cited note 5 supra, at 50. 
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and 8 of the Administrative Procedure Act are appli- 
cable to the proceedings. “When the Constitution re- 
quires a hearing it requires a fair one, one before a tri- 
bunal which meets at least currently prevailing standards 
of impartiality.””° The Administrative Procedure Act 
defines those prevailing standards in cases where the Con- 
stitution as well as statutes requires a hearing. 

A companion case to the Sung case is found in Riss v. 
United States, involving an action by the Interstate 
Commerce Commission on an application for a certifi- 
cate of public convenience and necessity of a motor car- 
rier. In that case, both because the underlying statute 
contained no express requirement for a hearing in such 
cases and because there was involved what the commis- 
sion considered an “initial licensing” proceeding, certain 
of the adjudication procedures were not followed.** The 
commission maintained, for example, that no separation 
of functions was required and that the decision in the 
case did not have to meet the requirements of Section 8. 
On the lower court level the commission was successful 
in winning support for its claim, but on certiorari to the 
Supreme Court the order read: “Per Curiam. The judg- 
ment is reversed. Wong Yang Sung v. McGrath... .” 

That case is particularly significant inasmuch as it may 
indicate that in some cases of initial licensing the adjudi- 
cation provisions of the Act will apply despite the lan- 
guage of the Act which appears to exempt such cases. 
The rule would have a serious impact on agencies 
charged with licensing functions, but the justice of the 
rule in many cases seems well established. Certainly some 
cases of initial licensing involve proceedings that are 


116 [bid. 
117 Cited note 5 supra. 


118 The question of whether or not there was involved in the Riss case a mat- 
ter of initial licensing which would be exempt under the Act presents an inter- 
esting study. The applicants already possessed authority which under the Act’s 
broad definition of license might well fall within that category. Apparently the 
Court thought so. But see, McCoy, Were Significant Jurisdictional Questions 
Overlooked in the Riss Case? (1951) 18 I. C. C. Pract. J. 719. 
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extremely adversary, with intervenors opposing or sup- 
porting the application, and in most such cases, pre-exist- 
ing licensees are seriously affected competitively and an 
opportunity to participate in a full and fair hearing may 
be essential.”” 

It is indeed unfortunate that the Court did not see fit 
to write an opinion in the Riss case since there were in- 
volved important issues not present in the Sung case. The 
effect of the Riss decision is to leave many questions of 
licensing procedure under the Act unanswered, and the 
Court will undoubtedly be called upon once again to 
clarify the situation.” The case is significant however as 


a further indication that the application of the adjudica- 
tion procedures of the Act is to be broadly interpreted. 

On the other hand, the Post Office Department has 
been successful in avoiding the application of the Act to 
its proceedings in fraud order cases. In Bersoff v. Don- 
aldson,’” and Cates v. Haderlein,” the courts held that 
the adjudication provisions of the Act had no application 


to such proceedings since there was no express require- 
ment in the statute for a hearing and because the courts 
had never expressly held that a hearing was necessary.” 

Undoubtedly the courts concerned were correct in 
their statement that the Postal Laws have been upheld 
in early cases without any requirement for a judicial 


119 See for example, Ashbacker Radio Corp. v. F. C. C., 326 U. S. 327, 66 
Sup. Ct. 148, 90 L. ed. 108 (1945); I. C. C. v. Parker, 326 U. S. 60, 65 Sup. 
Ct. 1490, 89 L. ed. 2051 (1945). 


120 See, McCoy, supra note 118; Ames, The Hearing Examiner and the Riss 
Decision (1951) 18 I. C. C. Pract. J. 729; Turney, A Chinaman’s Chance—The 
Riss Decision, Ibid., at 740. 


121 Cited note 5 supra. 
122 Cited note 10 supra. 


123 The Postal Laws merely provide that the Postmaster General may, “upon 
evidence satisfactory to him” bar fraudulent matter from the mails. Rev. Star. 
§ 3929, 4041, (1875) as amended, 39 U. S. C. 259, 732 (1946). The Solicitor 
took the position that Section 5 of the A. P. A. does not affect fraud-order pro- 
ceedings. See, Delany, The Federal Administrative Procedure Act and the Post 
Office Department in FepERAL ADMINISTRATIVE PRocEDURE ACT AND THE Ap- 
MINISTRATIVE AGENCIES 196, 204 (Warren ed. 1947). 
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hearing.’** But since the Post Office Department has by 
tule and custom given some kind of hearing in fraud 
order cases, the direct question of whether any hearing 
was required has actually not been decided in the Su- 
preme Court. It is notable also that Justices Holmes 
and Brandies were adamant in their dissents to support 
the claim that the Postal Laws were unconstitutional 
without a hearing as a violation of due process.” As the 
history of the Postal Laws develops it becomes more and 
more apparent that there 1s an implied or constitutional 
right to a hearing in fraud order cases, despite the early 
holdings that no judicial hearing is required. 

Two fairly recent cases involving the review of actions 
by the Postmaster under the Postal Laws indicate strong- 
ly the belief in judicial circles that a full and fair hear- 
ing is required by the Constitution. In Walker v. Pope- 
noe’ and Pike v. Walker,” the court held the action of 
the Postmaster in barring matter from the mails as fraud- 
ulent or obscene is a judicial action and may be taken 
only after notice and opportunity for hearing. Thus, if 
it be conceded that such action may be taken only after 
opportunity for hearing, then that hearing must meet 
“at least currently prevailing standards of impartial- 
ity.” 128 

Further evidence of the necessity for a full and fair hear- 


124 The holding by the Supreme Court that no “judicial hearing” was required 
by the Constitution in fraud order cases announced in Public Clearing House v. 
Coyne, 194 U. S. 497, 24 Sup. Ct. 789, 48 L. ed. 1092 (1904) has been the back- 
bone of the Department’s stand against the applicability of the A. P. A. But 
the Court had held in Ex Parte Jackson, 96 U. S. 727, 24 L. ed. 877 (1878) 
that the right to deny the use of the mails had to be exercised consistent with 
the rights of the people as reserved by the Constitution. 

125 Milwaukee Publishing Co. v. Burleson, 255 U. S. 407, 41 Sup. Ct. 352, 65 
L. ed. 704 (1921) ; see also, Leach v. Carlile, 258 U. S. 138, 42 Sup. Ct. 227, 66 
L. ed. 511 (1922). 

12680 App. D. C. 129, 149 F. (2d) 511, 513 (1945) where the court said: 
“Appellant’s order barring the pamphlet from the mails was issued without 
notice or hearing. The trial court held, and we agree, that the order was for 
that reason a denial of due process.” 

12773 App. D. C. 289, 121 F. (2d) 37 (1941) cert. den. 314 U. S. 625, 62 
Sup. Ct. 94, 86 L. ed. 502. 

128 Wong Yang Sung v. McGrath, cited note 5 supra 5 at 50. 
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ing in fraud order cases is found in Reilly v. Pinkus.*” 
There the Supreme Court reversed the department in a 
fraud order proceeding because the department had 
failed to allow proper cross-examination of witnesses. It 
is difficult to understand how the court could have been 
concerned with the fairness of a hearing if no hearing at 
all was required under the law.*” 

A second group of cases in which the importance of 
the procedural safeguards of Sections 5, 7 and 8 have 
been avoided is in those cases involving the discharge 
of government personnel on loyalty grounds.*” The effect 
of those decisions is to permit the discharge of govern- 
ment employees charged with disloyalty without an ad- 
judicatory hearing meeting the tests of the Administra- 
tive Procedure Act. The lower court decisions were left 
standing by an evenly divided Supreme Court. 

In companion cases the Court reversed the ruling of 
the Court of Appeals for the District of Columbia hold- 
ing that the Attorney General could, without notice and 
hearing, place an organization on a list of subversive 
organizations. Although the multiple opinions issued by 
the justices makes it difficult to ascertain the precise 
grounds for the reversal, it is clear that the Administra- 
tive Procedure Act played an important part in the de- 
cision." 

It seems inescapable from the foregoing cases that the 
adjudication procedures established by the Act will be 
broadly applied and interpreted. Already the Court has 


129 338 U. S. 269, 70 Sup. Ct. 110, 94 L. ed. 63 (1949). 


130 The Federal Register of July 7, 1951 indicates a reorganization of the 
Post Office Department’s legal division presumably in line with the require- 
ments of the A. P. A. Apparently the Department has on its own initiative 
decided to comply with the Act, despite lower court decisions supporting its 
former stand. 

131 Bailey v. Richardson, cited note 20 supra. 


132 Joint Anti-Fascist Refugee Committee v. McGrath, cited note 20 supra. 
See opinion of Mr. Justice Frankfurter, concurring. The Executive Order giv- 
ing rise to the action by the Attorney General contains general language to the 
effect that “after appropriate investigation and determination” the listing could 
be made. Here again the broad language was interpreted to require some kind 
of hearing. The Court did not expressly rule that the hearing had to be con- 
ducted in accordance with Sections 5, 7 and 8 of the A. P. A. 
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acted to guarantee the applicability of those procedures 
in important decisions which will have far-reaching sig- 
nificance. This willingness on the part of the Court to 
interpret the Act liberally and to allow exceptions only 
where the right to it is clear from the intent of the Act 
or other law, is an encouraging sign, and may well pre- 
clude attempts by agencies to avoid the application of the 
adjudication procedures to their functions. Certainly 
those decisions extending the application of the Act are 
compatible with its purposes, and the courts will fail in 
their duty if they give way to technical arguments in 
favor of avoiding the application of this remedial Act. 


B 
Some Aspects of a Full and Fair Hearing 


Although it may be admitted by all that a particular 
proceeding is adjudicatory, and that a hearing is required 
by applicable law, there is yet substantial room for dif- 
ference of opinion as to what procedures must be fol- 
lowed to comply with the Administrative Procedure Act. 
The provisions of the Act setting forth procedures to be 
followed do not define many of the phrases used, and in 
most cases it is necessary to look to prior case law on the 
particular matter to obtain at least a workable definition 
of the phrase used. In other instances the procedures 
outlined in the Act are new, as in the case of the separa- 
tion of functions section, and although the Act defines 
what is meant by proper separation and where it is re- 
quired, cases that have been decided prior to and since 
the Act give additional meaning to the section. 

It is important then to consider some of the hearing 
requirements of the Act and to define in a general way 
their meaning. 


1 
Notice 


Section 5 requires that all persons entitled to notice 
of the hearing shall receive such notice, and provides 





42 THE GEORGE WASHINGTON LAW REVIEW 


that the notice shall contain a statement of the time and 
place of the hearing, along with a statement of the juris- 
diction of the agency. Significantly, the Act requires that 
the notice shall contain a full statement of the matters 
of fact and law asserted. 

It seems apparent however that the notice require- 
ments of the Act are being interpreted to be merely a re- 
statement of existing law on the subject. Now, as before, 
the test of adequacy of notice appears to be whether the 
complaining party is able to show prejudice by lack of 
notice.** 

Cases in administrative law defining adequacy of notice 
are numerous, but a few indicate the general require- 
ments. The Morgan™ cases set the foundation for ade- 
quate notice in administrative proceedings. In the second 
Morgan case the Court declared: 

The right to a hearing embraces not only the right to present 
evidence but also a reasonable opportunity to know the claims 
of the opposing party and to meet them. The right to submit 
argument implies that opportunity; otherwise the right may be 
but a barren one.** 

This broad foundation laid by Mr. Chief Justice Hughes 
has been subjected to continuous reassessment in particu- 
lar cases. Thus, in a second significant pre-A. P. A. case, 
N. L. R. B. v. Mackay ‘Radio & Tel. Co.,* the Court 
upheld an order of the board against the claim of inade- 
quate notice where in the course of the proceedings the 
original complaint was withdrawn and a new one sub- 
stituted, but where the order was in essence based upon 
the original complaint. Again however the Court was 


133 “The specification of the content of notice, so far as legal authority and 
the issues are concerned, does not mean that prior to the commencement of the 
proceedings an agency must anticipate all developments and all possible issues. 
But it does mean that, either by the formal notice or otherwise in the record, it 
must appear that the party affected has had ample notice of the legal and factual 
issues with due time to examine, consider, and prepare for them.” S. Rep. 752 
pp. 16-17. A statement of the issues “in general statutory language of delega- 
_ : ceed to the agency” is not adequate notice. H. Rept. supra note 

, at 27. 

134 All cited note 40 supra. 

135 Jd. at 18. 

136 304 U. S. 333, 58 Sup. Ct. 904, 82 L. ed. 1381 (1938). 
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careful to point out that the record showed no prejudice 
or actual lack of notice. Participation in the proceeding 
on the altered complaint was held to show adequate 
notice of the possible ultimate orders. 

Thus began the hacking away process to evolve a gen- 
eral notice doctrine as distinguished from the older and 
less flexible judicial proscriptions against variance. Later 
it was held that the mere filing of an application in a 
related proceeding may provide sufficient opportunity to 
know and meet opposing claims in a proceeding.” Like- 
wise, it has been held that even though actual notice of 
particular issues was not given a party prior to the hear- 
ing, the fact that the issue was tried, evidence received 
on it, and briefs filed on the issue, precludes lack of 
notice.” In all such cases a lack of prejudice was held 
to preclude a finding of inadequate notice. 

In Red River Broadcasting Co. v. F. C. C.,* the court 
held that the Communications Act did not require formal 
notice to owners of other radio stations of a hearing on 
an application for construction of a radio station or make 
such notice a prerequisite to the seeking of administra- 
tive remedies which are otherwise available to the other 
owners. But under the Railway Labor Act the courts 
have held that every person who may be adversely af- 
fected by an order entered by the National Railroad Ad- 
justment Board must be given reasonable notice of the 
hearing, since the intent of the Act is that no employee 
shall be deprived of his means of livelihood without a 
fair opportunity to defend himself.’ 

The form of the notice given varies among agencies. 
It may take the form of a complaint, an order to show 


137 United States v. Pierce Auto Freight Lines Inc., 327 U. S. 515, 66 Sup. 
Ct. 687, 90 L. ed. 821 (1946). 

138 Crescent Express Lines Inc. v. United States, 320 U. S. 401, 64 Sup. Ct. 
167, 88 L. ed. 127 (1943) ; cf. Hunter v. Atchison, T. & S. F. Ry., 171 F. (2d) 
a A. 7th, 1949) cert. den. 337 U. S. 916, 69 Sup. Ct. 1157, 93 L. ed. 1726 
(1949) 

13969 App. D. C. 3, 98 F. (2d) 282 (1938), cert. den. 305 U. S. 625, 59 Sup. 
Ct. 86, 83 L. ed. 400 a 938). 

140 Estes v. Union Terminal Co., 89 F. (2d) 768 (C. C. A. 5th, 1937). 
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cause, or an order of investigation. Thus, the C. A. B. 
in certificate renewal cases issues an order to show cause 
why the certificate should or should not be renewed and 
recites therein its position on the issues as a tentative find- 
ing. Parties may take exception to the position of the 
board and the issues are so framed and heard. 

In actual practice most notice problems are the result 
of issues which arise during the hearing or subsequent 
thereto. Again in such cases the courts have generally 
held that if the complaining party cannot show actual 
prejudice, the notice is adequate for procedural due 
process even though the issue was not framed before the 
case began. Thus in the Crescent case,“ the Court held 
that there was no prejudice when the complaining party 
had full opportunity to meet the issue in its brief to the 
examiner. But where the issue is first presented in the 
agency’s brief filed after hearing, the court held that 
there was lack of notice.” 

The question of whether or not there has been a fatal 
departure from the original complaint or statement of 
issues under the A. P. A. was considered by the Court in 
State Airlines v. C. A. B.“ In that case the board 
awarded a certificate to a company which had not ap- 
plied for the route specifically and denied an applicant 
that had made application for the route in question. The 
appeal from the board’s order was taken partly on the 
ground that inasmuch as the successful company had not 
applied for the route, there was no notice to the other 
applicants and intervenors that the board might award 
that route to that company. But the Court held that the 
board was justified in its discretion to consolidate as 
many certificate applications as it thought advisable into 
an area proceeding and award routes in that area accord- 
ing to the requirements of the public interest. Under 
such circumstances participation in the area proceeding 

141 Cited note 138 supra. 


142 Alabama Power Co. v. F. P. C., 136 F. (2d) 929 (C. C. A. 5th, 1943). 
143 338 U. S. 572, 70 Sup. Ct. 379, 94 L. ed. 353 (1950). 
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puts all parties on notice with respect to points in the area 
to be certificated regardless of the ultimate decision as 
to which applicant shall serve which points in the area. 
This case directly involved the notice requirements of the 
Administrative Procedure Act, and serves to illustrate 
the liberal interpretation given the notice requirements 
of the Act. 

Other cases further indicate that issues which are first 
raised at the hearing may be proper under certain cir- 
cumstances. As often happens a party may offer or be 
directed to submit additional data or late exhibits, and 
in such cases the question of adequate notice to the other 
parties arises. It is generally held that there is adequate 
notice if the opposing parties receive the late exhibit in 
time to submit rebuttal evidence or cross-examine on the 
material contained in the exhibit.** But it is generally 
held that such exhibits may be used by the agency only 
for the purpose for which it was introduced and may 
not be used to support matters not put in issue at the time 
the exhibit was introduced.” 

It is thus apparent that the requirements for adequate 
notice are not as strict as one might suppose from a read- 
ing of the Act. The Act was clearly intended to estab- 
lish a notice procedure which would put all parties on 
notice of issues to be tried; the interpretation given the 
notice provisions of the Act indicate that the courts are 
proceeding as before on a case to case basis with respect 
to the adequacy of notice given.** Since the Act clearly 


144 See for example, Market Street Ry. v. Railroad Commission of California, 
324 U. S. 548, 65 Sup. Ct. 770, 89 L. ed. 1171 (1945). Cf. N. L. R. B. v. Light- 
ner Pub. Corp. of IIll., 113 F. (2d) 621 (C. C. A. 7th, 1940). 

145 Note 144, supra. 

146 Tn Kuhn v. C. A. B., 183 F. (2d) 839, 841 (App. D. C. 1950), the peti- 
tioner alleged insufficient notice of the issue of failing to keep a proper look-out 
in a proceeding to suspend his pilot’s license. There was in fact no precise 
issue of that nature framed in the complaint. The court held that it was implied 
in the very nature of the proceeding. The court said that under the A. P. A., 
as under all modern administrative procedures “the whole thrust of modern 
pleading is towards fulfillment of the notice-giving function and away from the 
rigid formalism of the common law. ... If it is clear that the parties under- 
stand exactly what the issues are when the proceedings are had, they cannot 
thereafter claim surprise or lack of due process because of alleged deficiencies in 
the language of particular pleadings.” 
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requires that notice contain a statement of all the facts 
and law asserted, it seems obvious that the courts are per- 
mitting less than adequate prior notice to serve and test- 
ing the record on a showing of prejudice. That is prob- 
ably as it should be since by the very nature of the admin- 
istrative process, especially in cases of licensing under 
statutes requiring that an agency determine the require- 
ments of the public convenience and necessity, it is often 
impossible to define in advance of the hearing all the 
issues that may arise as a result of the agency’s findings 
on those important questions involving public interest. 
That there is a limit to how far the issues may be ex- 
panded for decision is obvious, but no general formula 
for notice is possible or even desirable. The case to case 
approach, within certain established limitations seems 
most practical. 

Nevertheless, under the Act, as under prior law, ade- 
quate notice is an essential element of procedural due 
process, for the essence of that due process is to be “fully 
advised of the allegations compromising the claim against 

” a party.” Clearly the right to know and the oppor- 
tunity to meet opposing claims is a right to have the is- 
sues clearly defined at some stage of the administrative 
process prior to decision but in time to permit adequate 
rebuttal and cross-examination. The provisions of the 
A. P. A. go a long way toward guaranteeing adequate 
notice and in many respects it established procedures 
which exceed the requirements of procedural due process 
as defined by prior case law. The Morgan cases reached 
the unfortunate result that although adequate notice was 
necessary, no binding formula for providing such notice 
was enunciated, for although the Court found that the use 
of intermediate reports or recommended decisions which 
go far toward giving notice were desirable and good ad- 
ministrative practice, due process of law did not require 


147 Commissioner Int. Rev. v. West Production Co. 121 F. (2d) 9, (11 C. 
C. A. 5th, 1941) cert. den. 314 U. S. 682, 62 Sup. Ct. 186, 86 L. ed. 546 (1941). 
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any such formal procedures.** Those cases, followed 
closely by such cases as the Mackay Radio case, set the 
pattern for requiring notice but declining to determine 
a method by which the parties could be given adequate 
notice at a time before the order became final. 

With the adoption of the A. P. A. the use of initial, 
recommended and tentative decisions, with opportunity 
as provided by Section 8 of the Act to take exceptions 
to such intermediate orders and make argument against 
them, adequate notice at a stage of the proceedings per- 
mitting that notice to be of value is an established fact. 
Those procedures, coupled with the right to file for 
re-opening of the hearing for the receipt of additional 
evidence on new matters appearing in the intermediate 
reports, eliminates a substantial portion of the objec- 
tionable practices that existed before the Act. Thus, the 
right to adequate notice is afforded to every interested 
party in adjudicatory proceedings under the A. P. A. 
regardless of express requirements for adequate notice 
in the underlying statute. Without that right the right 
to a full and fair hearing would be meaningless, and fail- 
ure to give adequate notice within the meaning of Sec- 
tion 5 of the Act is no mere harmless error, it is a vital 
defect in the proceedings.*” 


2 


Separation of Functions 


One of the most severe criticisms leveled at the admin- 
istrative process prior to the adoption of the A. P. A. 


148 Despite the Court’s failure to require an intermediate report for due proc- 
ess, it did require adequate notice and hinted strongly at the advisability of such 
a report under circumstances where the agency itself did not hear the case. As 
the Court said: “But what would not be essential to the adequacy of the hear- 
ing if the Secretary himself makes the findings is not a criterion for a case in 
which the Secretary accepts and makes as his own the findings which have been 
prepared by the active prosecutors for the Government, after an ex parte dis- 
cussion with them and without according to any reasonable opportunity the 
respondents in the proceeding to know the claims thus presented and to contest 
them. That is more than an irregularity in practice; it is a vital defect.” (2) 
Morgan v. United States, supra note 40, at 22. 

149 See, Consolidated Edison Co. v. N. L. R. B., cit. supra note 72; N. L. R. 
B. v. Hopwood Retinning Co., 98 F. (2d) 97 (C. C. A. 2d, 1938) ; Standard Air- 
lines Inc. v. C. A. B., cited note 51 supra. 


4 
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was the failure to afford litigants an impartial and in- 
dependent trier of facts.*°° The practice of co-mingling 
the prosecution and judging processes became so notori- 
ously unfair that the framers of the Act were almost 
unanimous in support of an internal separation of agency 
functions to accomplish an organizational set-up more 
nearly analogous to that of the judiciary. 

As the Act was finally adopted the separation of func- 
tions provisions again represented a compromise between 
a complete and rigid separation in all administrative 
actions and a more or less flexible rule permitting certain 
agency actions to be taken free of the separation require- 
ments.** Section 5 (c) provides in substance that the offi- 
cers who preside at the taking of the evidence must make 
the decision or the recommended decision in the case, 
and, save to the extent required for the disposition of ex 
parte matters as authorized by law,’” “no such officer 
shall consult any person or party on any fact in issue un- 
less upon notice and opportunity for all parties to partici- 
pate; nor shall such officer be responsible to or subject 
to the supervision or direction of any officer, employee, 
or agent engaged in the performance of investigative or 
prosecuting functions for any agency.” In addition, no 
officer, employee or agent engaged in the performance 
of investigative or prosecuting functions for any agency 


150 No useful purpose would here be served by a detailed consideration of the 
long history that led to the adoption of the separation of functions provisions of 
the Act. The legislative histories of the Act, supra note 7 contain much infor- 
mation on the general question. See also the excellent history and analysis of 
the subject prior to and under the A. P. A. in Davis, supra note 37. 


151 The exceptions contained in Section 5 (c) are for cases involving appli- 
cations for initial licenses and those involving the validity or application of rates, 
facilities, or practices of public utilities or carriers. The former is upon the 
theory that most cases of initial licensing are believed to be analagous to rule- 
making. The Committee Reports contained language which morally, ‘at least, 
limits the exceptions. “Agencies should not apply the exceptions to such cases, 
[where adversary] because they are not to be interpreted as precluding fair 
procedure where it is required.” S. Rept. 752, 79th Cong., Ist Sess. p. 18 (1945). 
For an analysis of the effect of these exceptions, see Davis, supra note 37, at 
630 et seq. 


152 “*Fx parte matters authorized by law’ means passing on requests for 
adjournments, continuances, filing of papers, and so forth.” S. Doc. supra note 
65, at 203. 
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in any case shall, in that or a factually related case, par- 
ticipate or advise in the decision, recommended decision 
or agency review pursuant to Section 8, except as witness 
or counsel in public proceedings. By virtue of Section 
11 of the Act hearing officers are employed by and hold 
office under the rules of the Civil Service Commission, 
independent of agency control. 

Undoubtedly, of the many provisions contained in the 
Act, that requiring a separation of functions and requir- 
ing that examiners meet new standards under independ- 
ent control were the most upsetting of established agency 
procedures. That fact alone may well account for the 
long process of compliance that has been experienced 
under the Act, and may also account in large measure 
for what might otherwise appear to be an outright at- 
tempt among certain of the agencies to avoid its appli- 
cation.” 

The importance of maintaining a separation of the 
prosecution and deciding functions has received some at- 
tention from the courts since the adoption of the Act, 
and all those cases, save in rule-making proceedings, 
serve to illustrate the strong feeling among the judiciary 
that Section 5 (c) of the Act must be boldly interpreted 
in order to achieve fair administrative procedures. In 
the Sung case, for example, the primary grounds for re- 
versing the Immigration Service was the fact that the 
inspectors who heard the cases were not employed with- 
in the requirements of Section 11 of the Act, and the fact 
that they did not actually engage in prosecution func- 
tions did not remove the proceeding from the objection 
raised by the appellant. The Court’s decision in that 
case is an encouraging sign, for in nearly every agency 
where the separation of functions provisions of the Act 


153 Certain agencies have shown an encouraging willingness to achieve the 
purposes of the Act. The F. C. C.’s General Counsel advised the author by 
letter that the commission has extended the separation of functions provisions 
to cases of initial licensing which are not required by a literal reading of the 
Act to be processed within the requirements of Section 5 (c). 
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have not been complied with, it is declared with righteous 
indignation that although the agency does not legally 
comply with the Act, it accepts its moral responsibility 
to achieve a separation of functions. Such an attitude 
represents too convenient a rationale for failure to com- 
ply with the Act and although there may be in fact a good 
faith separation of functions, the psychological handi- 
caps facing those subject to agency control precludes that 
degree of objectivity required by the Act. 

In addition to the Sung case, the Court held in Riss v. 
United States’ that the separation of functions provi- 
sions of the Act were applicable to proceedings under 
the Motor Carrier Act involving applications for certifi- 
cates of public convenience and necessity, despite the fact 
that the commission considered the case one of initial li- 
censing, and despite the fact that decisions of that type 
usually involve matters of policy and the consideration 
of detailed statistical data, in some ways analogous to 
rule-making. 

The practice of the Interstate Commerce Commission 
of receiving reports and recommendations from examin- 
ers of the Bureau of Motor Carriers in cases of prosecu- 
tions resulting from investigations by the same bureau 
was held by the commission not to violate the separation 
of functions provisions of the Act. The commission 
stated that in such cases the important distinction was 
that no examiner who participated in the reports and 
recommendations was actually engaged in the prosecu- 
tion or investigation of the case.** Again it is apparent 
that the holding by the commission represents a techni- 
cal interpretation of the provisions of the Act, and lacks 
any quality of complying with the mood expressed 
therein. 

Under the recent Displaced Persons Act it has been 
held that the presiding examiner at a hearing on an 
"154 Supra note 5. See also materials cited in notes 13 and 15 supra. 


155 In re Transportation Activities of Midwest Transfer Co., I. C. C. Docket 
No. MC-C-907, Feb. 6, 1950. 
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alien’s application for adjustment of immigration status 
under Section 4 of the Act need not be appointed in ac- 
cordance with Section 11 of the Administrative Proce- 
dure Act since the hearing is one of mere administrative 
expedience established by regulation and not a hearing 
required by statute under Section 5.**° 

On the other hand, a recent ruling of the Federal 
Power Commission holds that evidence and contentions 
presented by its staff in an adversary proceeding are not 
entitled to preferred consideration by that agency.*” 
That policy has been adopted by most agencies subject 
to the Act, but the extent of compliance with such a rule 
is difficult to determine. 

There seems little doubt that as the cases proceed to 
judicial review, the courts will strictly enforce the sepa- 
ration of functions provisions of the Act insofar as they 
require organizational set-ups in line with the letter of 
the Act. Beyond that the courts are relatively powerless 
to require that more be done. The ultimate burden of 
achieving actual separation of functions as distinguished 
from a separation apparent from an agency’s organiza- 
tion rules must fall upon each agency and its staff. Great 
moral responsibility lies with each federal agency to 
achieve the purposes of the A. P. A., and a willingness 
to thwart the requirements of the Act in actual practice 
may well undermine its purpose. It is upon agency heads 
that the burden for achieving responsive compliance 
must fall.**° 


ae Immigration and Naturalization Service, File No. A-6815891, April 17, 


oa In re Colorado Interstate Gas Co., F. P. C. Opinion No. 209, March 20, 

158 The dangers that exist from a lack of a proper separation of functions is 
emphasized by the situation that was believed to exist in the N. L. R. B. under 
the Wagner Act organization. One of the stated purposes of the Taft-Hartley 
Act of 1947 in setting up an independent Office of the General Counsel was to 
effect a separation of the prosecuting and judging functions. See Haleston 
Drug Stores v. N. L. R. B., 187 F. (2d) 418 (C. A. 9th, 1951). Despite the 
fact that such legislation has been severely criticized as cumbersome and un- 
realistic other agencies may find themselves faced with the same alternative 


unless a proper separation is achieved under the more flexible A. P. A. provi- 
sions. 
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Insofar as the Civil Service Commission is able to par- 
ticipate in the achievement of the ends desired under the 
separation of functions provisions, that agency has been 
slow to act and has shown an unwillingness to take the 
lead in requiring that agencies comply with the Act. The 
delay experienced in the early days of the Act in setting 
up rules and regulations with regard to the appointment 
and tenure of hearing examiners resulted in untold in- 
justices which should have been eliminated with far 
greater expediency after the effective date of Section 11. 
Nearly every aspect of the commission’s program to 
achieve compliance with Section 11 has been severely 
criticized as either ineffective or wasteful effort.’ Not 
only have the standards for hearing examiners been set 
below those anticipated by some of the framers of the 
Act, but the apparent belief that many examiners who 
held positions prior to the adoption of the Act and who 
appeared to be unqualified or biased would be replaced, 
has failed to materialize to any great degree.“ More- 


over, the present method of selection has disappointed 
many of the hopes of the reform elements in administra- 
tive circles.” 

There are signs however, that the initial opposition to 
Section 11 may subside with time and experience. For - 
example, the Department of Justice recently issued a 


159 See for example the interesting critique of the situation since the adoption 
of the Act contained in Fuchs, The H ning | Examiner Fiasco Under the Admin- 
istrative Procedure Act (1950) 63 Harv. L. Rev. 737. 


160 “Tn a press release of March 9, 1949, the Commission announced that ‘70 
per cent of the hearing examiners with competitive status ... have been found 
qualified to continue in their positions,’ and that of the 69 non-status incumbents 
52 ‘passed’ the examination, 12 failed, and 5 were still under investigation.” 
Fuchs, supra note 159, at 753. 


161 Fuchs summarizes the situation as follows: “Some of the factors responsi- 
ble for the breakdown have already been discussed: delay on the part of the 
Commission; the unfortunate composition of the Board of Examiners; lack of 
clarity in some of the Commission’s instructions and standards; questionable 
views adopted by the Board in certain of the standards which it developed and 
lack of sufficient precision and safeguards in some of its examining methods; 
and indecision by the Commission in the face of the protests that confronted it.” 
Fuchs, Id. at 759. See also, Thomas, The Selection of Federal Hearing Exam- 
= Pressure Groups and the Administrative Process (1950), 59 Yate L. J. 
431. 
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ruling to the effect that under the requirements of Sec- 
tion 11, the selection of hearing officers for promotion 
must be made directly by the Civil Service Commission 
and not by the employing agency, even with the commis- 
sion’s approval.** Certainly with the increased impor- 
tance of the trial examiner in the administrative process, 
every precaution must be taken to insure his complete 
impartiality and objectiveness in decision. Unless the 
agencies, the Civil Service Commission and Congress 
work cooperatively to achieve compliance with Section 
11, additional legislation may well be necessitated. 

Aside from a consideration of the factors that have 
been expressly considered by the courts, Section 5 (c) 
and its application creates some extremely difficult prob- 
lems of interpretation which will require, in the end, a 
clarification by the courts or an amendment from Con- 
gress. A significant work has been done on the separation 
of functions problem by Kenneth Culp Davis in his ar- 
ticle entitled, “Separation of Functions in Administrative 
Agencies.” ** For our purpose here a few general con- 
siderations will suffice to indicate the scope of the com- 
plexities involved. 

One of the most serious questions arising under the 
Act is whether or not it is permissible for the examiner 
assigned to a particular case to consult with agency staff 
members in analyzing exhibits and preparing his report. 
It seems obvious in most cases arising under federal stat- 
utes which regulate economic activity, that the examiner 
needs the assistance of statisticians and technical experts 
in the particular field to properly evaluate the evidence 
submitted. The A. P. A. merely provides that the exam- 
iner shall not consult “any person or party” on any fact 
in issue unless upon notice and opportunity for all parties 
to participate. Is a staff member a “person or party” 
within the meaning of Section 5 (c)? Mr. Davis in his 


162 4] Ops. Att’y Gen., 14 (1951). 
163 Davis, supra note 37. 
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article concludes that a staff member is not such a “per- 
son or party,” and aside from those staff members actu- 
ally engaged in the investigation and prosecution of the 
particular case, that may be true. 

On the other hand, in agencies with comparatively 
small staffs it seems unlikely that there would be avail- 
able to the examiner technical personnel who had not, 
at least prior to or during the case done some investiga- 
tion. Thus ultimately the question resolves itself to one 
of practicalities. The Act it may be said was intended 
to achieve a separation of the investigating and prose- 
cuting functions from that of judging and not to prevent 
group consultation where there is in fact no unconscion- 
able perversion of the decision process. The number of 
imponderables involved in specific situations precludes 
an iron clad rule for or against the latter practice, but 
on the practical side of things, it would appear that the 
scale tips in favor of permitting such consultation. While 
the seasoned trial lawyer is naturally offended by the 
practice of behind-the-scenes conference and consulta- 
tion, he is probably benefited in the long run. For by 
such consultation between the examiner and the staff at 
the intermediate stage of the decision process, the exam- 
iner’s report will reflect the views of the staff, and there 
seems little doubt that the staff would advise the agency 
on the final decision at all events. Thus by permitting 
consultation at the intermediate stage, parties have a 
chance to know the attitudes of the staff in advance of the 
final order, and to take exceptions to the conclusions that 
result. It is clear that agency members have no hesitancy 
in consulting with their staffs at the final stage of the pro- 
ceedings. For example, the F. C. C. has recently ruled 
that its use of its staff in evaluating evidence and data in 
no way violates the Act.’ 

To carry the argument one step further however indi- 


164 In re Application of Hamtramck Radio Corp., F. C. C. Docket No. 9021, 
August 17, 1951. 
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cates what may be the line of demarcation between per- 
missible consultation and a perversion of the decision 
process. Certain agencies such as the C. A. B. have a staff 
of public counsel who supposedly represent the public 
interest in board proceedings. Thus in a certificate pro- 
ceeding public counsel may appear before the examiner, 
and if he exercises his duty properly, introduce or re- 
quire of the parties all pertinent data and evidence, pro 
and con, bearing on the application and leave the evi- 
dence to the parties to do with what they will. Is it then 
permissible for that public counsel, unbiased though he 
may be, to participate in the decision in the case, other 
than as witness or counsel in open hearing? I think the 
answer is emphatically No. There is no question that 
such a public counsel assigned to case is engaged in “in- 
vestigation”; his access to and contact with unknown 
sources of information and evidence create strong pre- 
sumptions against the advisability of his participation 
in the decision in an off the record manner. No public 
counsel that this author has ever known has been so dis- 
passionately representative of the public as to preclude 
the possibility of some bias as a result of his investigation. 
If the Act permits such a co-mingling of advocate-judge 
functions, then it ought to be amended. While public 
counsels’ participation in agency hearings is most desir- 
able and ofttimes significantly enlightening, his partici- 
pation in the judging process is most undesirable, indeed 
dangerous and may well violate the law of the Morgan 
cases. 

Equally as important as what the Act forbids is a con- 
sideration of some of the practices which, from a literal 
reading of the Act, are permissible. Thus, even in adver- 
sary rule-making, formal by reason of legal hearing re- 
quirements, Section 5 (c) requiring a separation of func- 
tions is inapplicable.*” It is not amiss however to point 


165 Willapoint Oysters, Inc. v. Ewing, supra note 35, 
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out the dichotomy that exists between a literal reading 
of the exemption for rate-making, etc., contained in Sec- 
tion 5 (c) of the A. P. A. and the decisions of the Court 
in the Morgan cases.*” There is no doubt that the Court 
condemned a co-mingling of functions in rate-making 
proceedings when it decided the Morgan cases, and those 
cases are still good law on the procedures that the Con- 
stitution requires in rate-making cases. It is a curious 
bit of legislative psychology that produced an Act estab- 
lishing fair procedures in administrative actions which 
appears to ignore the Constitutional requirements set- 
down by the Supreme Court fifteen years ago and which 
have been the law ever since. It may well be that as the 
case law evolves certain co-mingling of functions such 
as that of advocate and judge will be found to be ille- 
gal even apart from the Act in cases involving rate-mak- 
ing and other administrative functions of the type con- 
sidered by the Court in the Morgan cases. It is quite 
likely however that the apparent Congressional approval 
of a co-mingling of functions in formal rule-making, 
which is defined by the Act to include rate-making, was 
inadvertent and will be clarified or corrected by inter- 
pretation or amendment. 

Other debatable combinations of functions apparently 
permitted by the Act may be briefly mentioned.*” Noth- 
ing in the Act appears to prohibit a combination of 
judging with the institution of proceedings, with the 
negotiation of settlements, and with testifying in a pro- 
ceeding and later advising in the decision. 

The first combination mentioned seems a necessary evil 
in the very nature of things; the practice of judges in 
granting temporary restraining orders and later hearing 
the case is an accepted practice and one to which a 
reasonable alternative has not presented itself. The 


166 Supra note 40. _ 
167 For a more detailed analysis, see Davis, supra note 37, at 642, et seq.. 


168 Cf. Benjamin, ADMINISTRATIVE ADJUDICATION IN THE STATE oF NEW 
York, 65 (1942). 
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A. P. A. says nothing about a prohibition against the 
same person’s accusing in the sense that he decides that 
proceedings should be instituted and later deciding the 
case. This is true whether the individual is the agency 
itself, a member thereof or a subordinate.’® 

The second combination, that of negotiating settle- 
ments and judging is analogous to pre-trial in the judici- 
ary, with the same judge later hearing the case. This 
combination of functions has provoked generally favor- 
able comment. 

The third combination apparently not prohibited is 
the common practice of agency staff members appearing 
and testifying at the hearing and later advising in the 
decision. Again the use of technicians and experts in par- 
ticular seems necessary and desirable in the administra- 
tive process, and their open participation in the hearing 
1s certainly to be preferred to their participation in the 
cloistered decision room with no prior opportunity for 
the parties to be confronted with their opinions and gen- 
eral remarks.’” 

The separation of functions provisions of the Act have 
a long way to go before it will be possible to realistically 
evaluate their worth. The following observation by Mr. 
Davis augurs well the ultimate solution: 

Lawmaking of the kind Congress attempted in the separation- 
of-functions provisions of the APA demands either a more 
meticulous particularity in the legislative process or a high de- 
gree of both boldness and wisdom in the interpretative process. 
Blind application of the narrow meaning of the present Act’s 
words would cause much positive harm. To make the Act work- 


able and sensible, the courts must emphasize the underlying con- 
gressional objective of providing a proper internal separation 


169 When the agency or a member thereof acts, any combination of functions 
appears permissible. Section 5 (c) provides that its requirements are not 
applicable “in any manner to the agency or any member or members of the 
body comprising the agency.” 

170 See Wisconsin Tel. Co. v. Public Service Commission, 232 Wisc. 274, 287 
N. W. 122, 143 (1939) where the court said: “. . . the Commission may with- 
out depriving a party of due process or a fair hearing delegate to members of 
its staff even though they have been material witnesses the duty of putting into 
proper form and technical language its findings upon engineering and account- 
ing questions.” 
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which will be consistent with both fairness and efficiency. Lit- 
eralism must give way to resourcefulness. Section 5 (c) is 
precisely the sort of legislative product which should impel the 
courts to constitute themselves working partners with Congress 
in trying to develop a successful system. The intent of Congress 
should be carried out, but a deep perception into the compromise 
of the forces which produced the Act may usually be a better 
guide to that intent than ineptitudes of the draftsmen.** 


3 
Role of the Hearing Examiner 


Prior to the adoption of the Administrative Procedure 
Act the role played by the hearing officer in the admin- 
istrative process varied widely between agencies. His 
powers were often difficult to determine, and the weight 
given their opinions depended in large part on how close- 
ly their decision happened to coincide with a majority 
of the members of the agency. Since the adoption of 
the Act with its separation of functions provisions, Sec- 
tion 7 (b) defining powers of the hearing officer, and 
Section 11 giving him independent status, the role of the 


examiner takes on a new significance and in many re- 
spects makes him the focal point of justice in the admin- 
istrative process. With that position of grave responsi- 
bility, it is important that the examiners be not only good 
lawyers and judges, but men of high moral character 


172 


and integrity. 

Under Section 7 (b) of the Act, trial examiners have 
authority, subject to the published rules of the agency, 
to administer oaths; to issue subpoenas as authorized by 
law; to rule upon offers of proof and receive relevant 
evidence; to take or permit depositions whenever the 
ends of justice will be thereby served; to regulate the 
course of the hearing; to hold conferences for the set- 
tlement or simplification of issues by consent of the 
parties; to make decisions or recommended decisions in 


171 Davis, supra note 37, at 654. 

172 A study of the trial examiner and his function at the N. L. R. B. is found 
in Gibson, The Trial Examiner’s Intermediate Report and Its Role in Unfair 
Labor Practice Cases (1950) 19 Geo. Wasu. L. Rev. 23. 
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conformity with Section 8, and to take any other action 
authorized by agency rules consistent with the Act.*” 

Since the common law rules of evidence do not apply 
in administrative proceedings,’* the rules to be followed 
in the admission or exclusion of evidence must depend 
to a large degree upon the discretion of the examiner. 
The Act permits the receipt of “any evidence” and leaves 
the agency the responsibility for providing by rule for 
the exclusion of irrelevant, immaterial, or unduly repe- 
titious evidence.*** Under such circumstances the exam- 
iner, unlike a judge, is faced with the responsibility of 
passing on questions of evidence without the traditional 
standards of the judiciary, save to the extent that there 
are holdover rules from the common law which have 
found their way into the administrative process. But the 
Act further provides that decisions must be based on re- 
liable, probative, and substantial evidence and it is the 
examiner who, although he may admit “any evidence” 
not excluded by rule, must determine initially the weight 
to be given particular matters received. As the Court 
said in the Universal Camera case, 


However halting its progress, the trend in litigation is toward 
a rational inquiry into truth, in which the tribunal considers 
everything “logically probative of some matter requiring to be 
proved.” 176 


178 The powers of the hearing examiner are enumerated in Section 7 (b) and 
may be exercised only in accordance with published rules of the agency pursuant 
to Section 3, and when such powers are authorized the agency by the under- 
lying statute. But cf. N. L. R. B. v. International Typographical Union, 76 F. 
Supp. 895 (S. D. N. Y. 1948) (holding that the absence of board authority to 
delegate to the trial examiner the power to determine motions to revoke sub- 
poenas in the Taft-Hartley Act did not affect the existence of such power by 
virtue of Section 7 (b) of the A. P. A.). 

174F, T. C. v. Cement Institute, 333 U. S. 683, 68 Sup. Ct. 793, 92 L. ed. 
1010 (1948); N. L. R. B. v. Donnelly Garment Co., 330 U. S. 219, 67 Sup. Ct. 
756, 91 L. ed. 854 (1947); cf. Bridges v. Wixon, 326 U. S. 135, 65 Sup. Ct. 
1443, 89 L. ed. 2103 (1945) ; Tri-State Broadcasting Co. y. F. C. C., 71 App. D. 
C. 157, 96 F. (2d) 564 (1938). 

175 Section 7 (c) provides “Any oral or documentary evidence may be re- 
ceived, but every agency shall as a matter of policy provide for the exclusion of 
irrelevant, immaterial, or unduly repetitious evidence and no sanction shall be 
imposed or rule or order be issued except upon consideration of the whole record 
or such portions thereof as may be cited by any party and as supported by and 
in accordance with the reliable, probative, and substantial evidence.” However, 
the receipt of irrelevant or incompetent evidence does not invalidate the order. 
See, Sisto v. C. A. B., 86 App. D. C. 31, 179 F. (2d) 47 (1949). 

176 Cited note 3 supra, at 497. 
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Again, because of the extremely subjective nature of the 
process of weighing evidence, the duty of the trial ex- 
aminer to make a fair appraisal of the record is a serious 
responsibility calling for keen intelligence and moral in- 
tegrity. 

Although Section 7 (c) of the Act permits every party 
to present his case or defense by oral or documentary 
evidence, to submit rebuttal evidence, and to conduct 
such cross-examination as may be required for a full and 
true disclosure of the facts, it is the trial examiner, in the 
first instance, who decides the extent to which such pro- 
cedures are to be allowed. In that function he must fill 
the position of the trial judge and his discretion may well 
alter materially the final outcome of a proceeding. This 
right of the trial examiner to a comparatively free hand 
in the conduct of the proceedings, including the right to 
permit or limit testimony and rebuttal, must be exercised 
with considerable caution, lest the parties to the proceed- 
ing suffer unfair limitations. 

An important consideration in the duties of the exam- 
iner is the establishment of a proper and full record of 
the proceedings. Section 7 (d) of the Act provides that 
the transcript of the testimony and exhibits, together 
with all papers and requests filed in the proceeding shall 
constitute the “record for decision.” Since the examiner, 
under Section 7 (b), has complete control over the con- 
duct of the proceedings before him, the duty to establish 
a full record weighs heavily upon him. The most serious 
danger to be encountered in the establishment of a full 
record is the practice widely indulged in by examiners 
of conducting portions of the hearing “off the record.” 
Such a practice is of course an acceptable one when a 
minor procedural controversy arises that may be disposed 
of by discussion off the record without prejudice to any 
party. It is in fact to be encouraged to avoid burdening 
the record with details of immaterial discussions. How- 
ever it is a serious error to conduct off the record pro- 
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ceedings on matters in issue in the proceeding, and a 
particularly prejudicial practice when all argument on 
particular matters of evidence or procedure is conducted 
off the record. When such matters are considered off the 
record, the reviewing agency or the court has before it 
only the ruling on the issue, with none of the argument 
supporting a contrary and perhaps more just conclusion. 
As the court pointed out with regard to the off record 
discussions or arguments in the Willapoint case, “Ad- 
ministrative tribunals should be hesitant and reluctant 
to indulge in such practices.” *” 

The importance of a proper exercise of the powers of 
the hearing examiner becomes increasingly obvious as 
cases are reviewed by the courts under the Administra- 
tive Procedure Act. Since it is apparently the feeling 
in the courts that the Act had a significant effect on the 
ability and integrity of examiners, they have evinced a 
desire to give the trial examiner much the same position 
of respect and authority held by trial judges in the ju- 
diciary, and may have, in effect, placed the agency mem- 
bers in the position of being bound by the decision of the 
trial examiner if there is substantial evidence on the 
whole record in support of his decision.*** Thus, in the 
Universal Camera case, the Supreme Court held that 
since the substantial evidence rule requires substantial 
evidence “on the whole record” the courts are required 
to consider the examiner’s report as part of the record. 
The Court held that it was not bound by a rejection of 
the examiner’s report by the agency and that it must con- 
sider his report as a part of the whole record. Of course 
the agency is not bound, under a literal reading of the 


177 Cited note 35 supra, at 692. 

178 Some analogy exists between the examiner’s report and the findings of a 
master in the judiciary. Under Rule 53 (e) (2) of the Federal Rules of Civil 
Procedure, the courts are required to accept a master’s findings of fact unless 
“clearly erroneous.” The Court held in the Universal Camera case, supra note 
3 at 492, that an examiner’s report is not entitled to the same position as that 
of a master and said that “The responsibility . . . placed on the Board is wholly 
inconsistent with the notion that it has power to reverse an examiner’s findings 
only when they are ‘clearly erroneous’.” 
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law, to accept the examiner’s report; it becomes final 
only in the absence of further agency action or when the 
agency differs on the findings and conclusions; it may 
substitute its own judgment, with findings and conclu- 
sions supported by substantial evidence in the record.” 

Nevertheless, it is clear from the Court’s opinion in 
the Universal Camera case that Section 11 of the Act has 
been interpreted to evince a purpose to increase the im- 
portance of the role of examiners in the administrative 
process. In concluding that the examiner’s report was 
entitled to weight in cases where the agency differed with 
the examiner, the Court said: 

The “substantial evidence” standard is not modified in any 
way when the Board and its examiner disagree. We intend only 
to recognize that evidence supporting a conclusion may be less 
substantial when an impartial, experienced examiner who has 
observed the witnesses and lived with the case has drawn con- 


clusions different from the Board’s than when he has reached 
the same conclusion.?®° 


The importance of the Court’s holding in the Uni- 


versal Camera case is accentuated by a recent court of 
appeals decision in Minneapolis-Honeywell Regulator 
v. F. T. C., decided only a short time after the former 
case. In that proceeding, the F. T. C. had charged the 
appellant with violations under Section 2 of the Clayton 
Act as amended by the Robinson-Patman Act and Sec- 
tion 5 of the Federal Trade Commission Act. The exam- 
iner in his report, recommended dismissal of the charges 
on the ground that it did not appear from the record that 
the appellant had violated those provisions. The com- 
mission however rendered its own findings and conclu- 
sions, decided contrary to the examiner and based a cease 

179 However the rule that existed under such cases as N. L. R. B. v. Elk- 
land Leather Co., 114 F. (2d) 221 (C. C. A. 3d, 1940) cert. den. 311 U. S. 705, 
61 Sup. Ct. 170, 85 L. ed. 457 (1940), that the examiner’s report is merely 
“advisory” has now been replaced by the rule of the Universal Camera case. 
But note the third sentence of Section 8 (a) of the A. P. A. which provides 
that “On appeal from or review of the initial decisions of such officers the agency 
shall . . . have all the powers which it would have in making the initial decision.” 


180 Supra note 3, at 496. 
181 Civil No. 9584, C. A. 7th, July 5, 1951. 
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and desist order on its own decision. One member of the 
commission dissented. 

In reviewing the decision of the commission, the court 
reversed the decision, and accepted the findings and con- 
clusions of the examiner on the question of violations.” 
In so doing the court added a new element which may in 
the future give added weight to the report of the exam- 
iner. Because one member of the commission dissented 
from its opinion, and in effect supported the examiner, 
the court said that the evidence supporting the conclusion 
may become even less substantial when it fails to persuade 
an experienced member of the commission who dissents 
from its findings and conclusions. 

Thus reliance on the Universal Camera case led the 
court of appeals to vacate the commission’s order because 
it found that the examiner’s decision, along with a dis- 
sent by a member of the commission, detracted materially 
from the substantiality of the evidence in support of the 
commission’s own decision. 

Certainly there is something to be said for the rule an- 
nounced in such cases where the decision in the proceed- 
ing must depend to some extent upon the observation of 
witnesses and upon their credibility. Thus in a proceed- 
ing where the Jaw is clear to the examiner and well de- 
fined, and only questions of fact to which the law will be 
applied remain for decision, the decision of the trial ex- 
aminer who observed the witnesses and their demeanor 
is entitled to significant weight, and the agency should 
be reluctant to reverse the findings of the examiner. 
However an extension of the rule just discussed into cases 
involving larger questions of policy and an interpreta- 
tion of the statute and its purpose may well lead to un- 
fortunate circumstances, and result in making the exam- 
iner the deciding factor on such questions of high policy 


182 See for example, Folds v. F. T. C., 187 F. (2d) 658 (C. A. 7th, 1951) 
which applies the standard of the Universal Camera case in upholding the 
examiner. 


5 
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as the public convenience and necessity or the require- 
ments of the public interest. Such a result would surely 
undermine the intent of Congress to place such policy 
decisions in the hands of expert bodies familiar with the 
needs of the industry involved and morally responsible 
for its welfare. While the examiner may be in the best 
position to determine the credibility of witnesses and to 
ascertain the facts, he may be seriously lacking in ability 
or knowledge of essential policy considerations to ade- 
quately and properly interpret and apply the law. 


4 
The Substantial Evidence Rule: A Re-Definition 


The undiscerning rigidity that has come to character- 
ize judicial review of administrative orders has caused 
great concern to all interested in a fair and practical 
system of administrative law. Both because Congress 
often failed to provide adequately for judicial review in 


basic statutes, and because the courts have imposed upon 
themselves severe procedural and substantive limitations, 
it was believed that judicial review of administrative 


183 A recent decision of the C. A. B. presents an interesting situation in the 
application of the Court’s ruling on the weight to be given the examiner’s report. 
In the Southwest-West Coast Merger Case, C. A. B. Docket No. 4405, decided 
August 7, 1951, the board adopted substantially all the findings of fact made by 
the examiner in the case, but where the examiner had recommended, in the 
light of those facts, approval of the merger, the board, upon substantially the 
same facts, disapproved the merger. The statute provides that the board shall 
approve such mergers unless it finds that they will not be consistent with the 
public interest. Civil Aeronautics Act of 1938, Section 408 (b). 52 Srar. 973, 
1001 (1938), 49 U. S. C. § 488 (b) (1946). The board’s reversal of the exam- 
iner was apparently on the ground that the merged company would not fit into 
“our plans for the national air route pattern.” The examiner, on the other 
hand, had based his recommendation on the fulfillment by the parties of certain 
well-defined requisites for merger approval announced by the board in previous 
cases. Insofar as this author has been able to determine there is no such “na- 
tional air route pattern” in existence outside certain undefined and chameleonic 
concepts that have been noted from time to time in board statements. While 
the examiner based his opinion on the record and the applicable law as previ- 
ously defined, the board’s opinion appears to be based on matters outside the 
record involving perhaps judicial notice. Aside from an interesting case for 
appeal, the power of the board to so exercise what may be loosely termed 
“discretion” under such circumstances presents a legal paradox worth consider- 
ing. See p. 73 infra. 
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orders was in effect a review of an ex parte record in 
search for substantial evidence to support the govern- 
ment’s order irrespective of substantial evidence in the 
record to the contrary.** 

This failure to provide for the essentials on an ade- 
quate and searching judicial review is emphatically illus- 
trated in the legislative history of the Administrative 
Procedure Act.** The results there apparent expose 
forcefully the long felt need for a more thorough and 
adequate system of judicial review of administrative 
orders. Underlying statutes requiring that orders be 
based on everything from “evidence satisfactory to him,” 
“any evidence,” or “substantial evidence” caused bewil- 
derment not only to the agencies themselves but to the 
courts of review, who in a general sense were accustomed 
to more strict rules of review.*** As a consequence, the 


courts generally imposed the “substantial evidence” rule 
in hopes of achieving some degree of uniformity and to 
bring about some semblance of fairness in the reviewing 


process.’ 

As the A. P. A. was finally adopted it contained lan- 
guage which many believed would set a new standard for 
judicial review of administrative orders.’ Yet with 
surprising recalcitrance at least six courts of appeal held 


184 See for example the testimony of Dean Stason before the Subcommittee of 
the Senate Committee on the Judiciary, Hearings on S. 674, 77th Cong., Ist 
Sess. 1355-1360 (1941). 

185 Final Report, cit. supra note 7, at pp. 210-211, 212, 246-247. 

186 Some analogy may exist between the current federal test for appellate 
review of a judgment based on a jury’s verdict where the test is “substantial 
evidence” and that applicable in review of administrative orders. See N. L. R. 
B. vy. Columbian Enameling & Stamping Co., 306 U. S. 292, 300, 59 Sup. Ct. 
501, 83 L. ed. 660 (1939). 

187 See for example, Washington, V. & M. Coach Co. v. N. L. R. B., 301 U. 
S. 142, 57 Sup. Ct. 648, 81 L. ed. 965 (1937) ; Consolidated Edison Co. v. N. 
L. R. B., cited note 72 supra; N. L. R. B. v. Standard Oil Co., 138 F. (2d) 
885, 887 (C. C. A. 2d, 1943) (where Judge Learned Hand rather apologetically 
accepted the substantial evidence rule and referred to the “abdication of any 
power of review”). 

188 See the Court’s analysis and legislative history of the new rule requiring 
substantial evidence “on the whole record” in the Universal Camera case, supra 
note 3. 
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that the Act was nothing more than a restatement of ex- 
isting law, and that it did not expand the substantial evi- 
dence rule as then understood.*” The Act itself however 
seems conclusive that something new was intended. Sec- 
tion 7 required that orders be supported by substantial 
evidence “upon consideration of the whole record” as 
distinguished from mere substantial evidence to support 
one side, and Section 10 on judicial review provides that 
the reviewing court shall hold unlawful and set aside 
any agency action “unsupported by substantial evidence” 
and states that in making the determination of substan- 
tiality, “the court shall review the whole record or such 
portions thereof as may be cited by any party.” *” 

One of the fundamental reasons that the system of re- 
view of administrative orders was permitted to go un- 
changed for so long was the inability of anyone to probe 
effectively the process of the judicial mind at work re- 
viewing an order and to devise a standard within which 
the judicial psyche could be caged during such review. 
It was undoubtedly fair to assume as many did that the 
evidence required to support an order would be regarded 
as substantial only when a fair appraisal of the whole 
record reasonably and conscionably supported the con- 
clusion. Yet as the case law developed, especially in 
Labor Law under the Wagner Act, it became apparent 
that the judicial mind often limited itself to an ex parte 
consideration of the record to find substantial support for 


189 The history of the Court’s decision in the Universal Camera case may be 
traced through the following cases in the various courts of appeal. Pittsburgh 
Steamship Co. v. N. L. R. B., 180 F. (2d) 731 (C. A. 6th, 1950); N. L. R. B. 
v. Booker, 180 F. (2d) 77 (C. A. 5th, gig] N. L. R. B. v. tek Oil 
Co., 179 F. (2d) 552 (C. A. 10th, 1950) ; . R. B. v. Minnesota Mining & 
Mig. Co., 179 F. adh 323 (C. A. 8th, 1980) : x L. R. B. v. La Salle Steel Co., 
178 F. (2d) wi (C. A. 7th, 1949) ; Eastern Coal Corp. v. N. L. R. B., 176 F. 
(2d) 131 (C. A. 4th, 1949). 

190 “Record” is defined by Section 7 (d) of the Act as: “The transcript of 
testimony and exhibits, together will all papers and requests filed in the pro- 
ceeding, shall constitute the exclusive record for decision in accordance with 
Section 8....” Section 8 (b) requires that all decisions, initial, recommended 
or tentative ‘shall be a part of the record. By analogy to judicial practice, the 
Attorney General concludes that oral arguments are not required to be included 
in the record. See, Manual, supra note 7, at 79. 
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the government order. As the Court pointed out in the 
Universal Camera case, 

It is fair to say that by imperceptible steps regard for the fact- 
finding function of the Board led to the assumption that the re- 
quirements of the . . . Act were met when the reviewing court 
could find in the record evidence which, when viewed in isola- 
tion, substantiated the Board’s findings.*® 

Basically “substantial evidence” under the old rule was 
defined as more than a mere scintilla. “It means such 
relevant evidence as a reasonable mind might accept as 
adequate to support a conclusion.” ** It must do more 
than “create a suspicion of the existence of the fact to be 
established,” and, “It must be enough to justify, if the 
trial were to a jury, a refusal to direct a verdict when 
the conclusion sought to be drawn from it is one of fact 
for the jury.” *™* 

Yet despite this careful definition of “substantial evi- 
dence” as developed by the courts, there was no express 
requirement that the evidence be substantial when the 
whole record was considered, and although some courts 
followed the principle that the entire record should be 
searched, they often did so with the degree of judicial 
reticence which led opponents of the decisions to believe 
that something less than substantial evidence on the whole 
record was permitted to support decisions. 

At length the question of substantial evidence in ad- 
ministrative orders under the Administrative Procedure 
Act came up for consideration by the Court in Universal 
Camera Co. v. N. L. R. B., involving the interpretation 
of the Taft-Hartley Act’s requirement that an order must 
be supported by substantial evidence ‘“‘on the whole rec- 
ord.” There the Court found that in the past the judicial 


191 See for example, N. L. R. B. v. Nevada Consolidated Copper Corp., 316 
U. S. 105, 62 Sup. Ct. 960, 86 L. ed. 1305 ov: Mey ft de v. N.L.R.B 


126 F. (2d) 114 (C. C. A. 7th, 1942); N. L.R v. Columbian Enameling & 
Stamping Co., cited note 186 supra. See, 1 Aad Camera case, supra note 3. 

192 Id. at 478. 

193 Consolidated Edison Co. v. N. L. R. B., cited note 72 supra, at 229. 

194 a. R. B. v. Columbian Enameling & Stamping Co., cit. supra note 186 
at p. . 
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process of review under the substantial evidence rule 
“readily lent itself to the notion that it was enough that 
the evidence supporting the Board’s result was ‘substan- 
tial’ when considered by itself.” *” 

Thus the practical effect of the old substantial evi- 
dence rule as it had evolved under case law was to permit 
the courts to read only one side of the case, and if they 
found there any substantial support for the action, to sus- 
tain the order, the record to the contrary ignored. The 
almost unprecedented respect for administrative orders 
more often than not led to the affirmance of government 
orders with little or no opportunity for judicial review 
or even consideration of facts supporting a contrary de- 
cision. 

Although the Universal Camera case involved the 
Taft-Hartley Act, it is equally significant for cases under 
the Administrative Procedure Act, since the language 
contained in the two Acts is identical and the legislative 
history of the Taft-Hartley Act shows that the substantial 
evidence rule there adopted was intended to make review 
under that Act identical with review under the Adminis- 
trative Procedure Act. There can be no doubt that the 
Universal Camera case defines the new substantial evi- 
dence rule under the Administrative Procedure Act and 
that the Court’s holding in that case will have equal 
weight in other cases under the Administrative Proce- 
dure Act.*” 

Although the Court’s language appears to hedge on 
any direct admission that a drastic change in the rule was 
intended by the Act, it is clear from the decision that 
there has been a significant change of attitude toward ju- 
dicial review of administrative orders in all cases subject 


195 Supra note 3, at 477-478. 


196 In discussing the analagous provisions of the Taft-Hartley Act and the 
A. P. A., Mr. Justice Frankfurter said: “And so we hold that the standard of 
proof specifically required of the Labor Board by the Taft-Hartley Act is the 
same as that to be exacted by the courts reviewing every administrative action 
subject to the Administrative Procedure Act.” Universal Camera case, supra 
note 3, at 487. 
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to review under the Administrative Procedure Act. 
Probably the Court’s own statement of the new substan- 
tial evidence rule best defines the standard now to be ap- 
plied in review of administrative orders. It reads, 


Whether or not it was ever permissible for courts to deter- 
mine the substantiality of evidence supporting a . . . decision 
merely on the basis of evidence which in and of itself justified 
it, without taking into account contradictory evidence or evi- 
dence from which conflicting inferences could be drawn, the new 
legislation definitively precludes such a theory of review and 
bars its practice. The substantiality of evidence must take into 
account whatever in the record fairly detracts from its weight.” 
(Italics supplied.) 

This basic principle of judicial review enunciated by 
the Court is clearly translatable into a broadened scope 
of judicial review under the Administrative Procedure 
Act. Under this new formula, the Court held that al- 
though the agency’s findings of fact are entitled to re- 
spect, they nonetheless must be set aside ‘“‘when the record 
before a Court of Appeals clearly precludes the Board’s 
decision from being justified by a fair estimate of the 
worth of the testimony of witnesses or its informed judg- 
ment on matters within its special competence or both.” *” 

The practical application of the doctrine of the Uni- 
versal Camera case presents inordinately difficult prob- 
lems of interpretation and will, no doubt, provide the 
legal polemicists with morsels of debate for a long time 
to come. Yet without some attempt to translate the 
Court’s decision into a practical and realistic interpreta- 
tion its value is lost to the practicing lawyer, if not the 
judges to whom it was so pointedly directed.*” 

The opinion of Mr. Justice Frankfurter in the case 
represents an admirable attempt to bridge the gap be- 
tween what Professor Jaffe has characterized as “defini- 


197 Td. at 487-488. 

198 Jd. at 490. 

199 For a detailed consideration of the cause and effect of the Universal Cam- 
era case and related proceedings, see Jaffe, op. cit. supra note 6. Professor 
Jaffe’s article with its astute analysis of the problem is a significant contribu- 
tion toward a practical interpretation of a complex legal problem. 
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tion and intuition.”*° The result is that the opinion, 
rather than defining a strict standard which will be ap- 
plied in all future cases, places upon the courts of appeal 
the responsibility for developing a workable attitude to- 
ward the review of administrative orders in line with 
the “new mood” that has been given expression in the 
Administrative Procedure Act. As the Justice pointed 
out, “There are no talismanic words that can avoid the 
process of judgment. The difficulty is that we cannot 
escape, in relation to this problem, the use of undefined 
defining terms.” *” 

As a practical matter however, we may note two things 
the new A. P. A. interpretation did not do: First, the 
new substantial evidence rule was not intended “to nega- 
tive the function of the Labor Board as one of those agen- 
cies presumably equipped or informed by experience to 
deal with a specialized field of knowledge, whose find- 
ings within that field carry the authority of an expert- 
ness which courts do not possess and therefore must re- 


spect.” **? And second, the rule does not mean that even 
as to matters not requiring expertise a court may displace 
“the Board’s choice between two fairly conflicting views, 
even though the court would justifiably have made a dif- 
ferent choice had the matter been before it de novo.” ** 


200 Td. at 1248. 


201 Supra note 3 at 474, 489. Jaffe offers an interesting and useful definition 
of the “vexed word ‘substantial’... .” “The word ‘substantial,’ coming as it 
does from a spectrum of words such as ‘scintilla,’ ‘preponderance’ and ‘weight,’ 
connotes the mechanics of judging. The concept of fairness relates to the atti- 
tude of judging. I would say, then, that the judge may—indeed must—reverse 
if as he conscientiously sees it the finding is not fairly supported by the record; 
or to phrase it more sharply, the judge must reverse if he cannot conscientiously 
escape the conclusion that the finding is unfair.” Jaffe, id. at 1239. 

202 Universal Camera Co. v. N. L. R. B., supra note 3, at 488. 

203 [bid. Considerable concern was expressed in N. L. R. B. v. Pittsburgh 
Steamship Co., 340 U. S. 498, 71 Sup. Ct. 453 (1951) over the fact that 
under the new rule, the reviewing court would be forced to read the whole 
record. Both Justices Black and Frankfurter insisted that the judges were 
required to read all the evidence in the record on review. Counsel for the Gov- 
ernment insisted that under Section 10 (e) of A. P. A., “In making the . 
determinations the court shall review the whole record or such portions thereof 
as may be cited by any party. ...” The problem is only one of incidental im- 
portance, since it is difficult to imagine counsel failing to designate any part of 
the record beneficial to his case. It has recently been held that even under the 





THE ADMINISTRATIVE PROCEDURE ACT 71 


In thus reaffirming the preferred position of such ad- 
ministrative orders on review, the Court was apparently 
faced with the question which inevitably escapes all pre- 
cise definition—that of the attitude with which the re- 
viewing court is to exercise its judgment. In short, the 
Court concluded that judges are not “automata,” and that 
ultimately their judgment must rest upon what they can 
or cannot approve in good conscience. As stated by Mr. 
Justice Frankfurter, an order may be reversed if the 
judge “. . . cannot conscientiously find that the evidence 
supporting that decision is substantial. ...”*°* Thus, the 
purpose of the “whole record” test is to limit the oppor- 
tunity for transmuting a preconception into judgment by 
picking and choosing what will support that preconcep- 
tion and wilfully ignoring whatever weighs against it.””* 

Two other decisions by the Court the same day throw 
additional light on the interpretation that may be given 
the Universal Camera case.”” 

The Pittsburgh case involved the discharge of em- 
ployees under the Taft-Hartley Act. There the court of 
appeals reversed the board’s order dealing with one of 
the most sensitive problems in Labor Board cases, name- 
ly, the protection of incompetent employees whose dis- 
charge for alleged incompetence may have been in fact 
for union activity and so unlawful. In reviewing such a 
case, under the Universal Camera doctrine, there is sub- 
stantial question as to whether the later decision repre- 
sents a step forward in the judicial review process or 
whether it in fact marks an undue and perhaps unfortu- 
nate inroad upon the proper province of the board. From 
the facts in the case there was clearly in this author’s 
opinion substantial evidence to support either side of the 


doctrine in the Universal Camera case, in order to have evidence considered on 
review it must be designated. See Steelco Stainless Steel, Inc. v. F. T. C., 187 
F. (2d) 693 (C. A. 7th, 1951). 

204 Universal Camera Co. v. N. L. R. B., supra note 3, at 488. 

205 Jaffe, op. cit. supra note 6. 

206 N. L. R. B. v. Pittsburgh Steamship Co., cited note 203 supra; O’Leary v. 
Brown-Pacific-Maxon, Inc., 340 U. S. 504, 71 Sup. Ct. 470 (1951). 
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case. Under such circumstances it may well prove, in 
the long run, that the findings of the Labor Board 
charged by Congress with the duty of effectuating our 
national labor policy should not be disturbed, and the 
expertness of the board relied upon to achieve a just 
end.*” 

The other case decided the same day is an important 
prognosis interpreting the application of the Universal 
Camera case doctrine. In O’Leary v. Brown-Pacific- 
Maxon, Inc.,** there was involved the question of right 
to compensation under the Longshoremen’s and Harbor 
Workers’ Compensation Act*” for the dependents of an 
employee of an American company in Guam who 
drowned while attempting to save an unidentified swim- 
mer. The deceased employee was swimming during his 
own leisure time. The claim was approved by the Dep- 
uty Commissioner and the district court, but reversed by 
the court of appeals on the ground that the death was not 
in the course of his employment.” 

The Court, speaking again through Mr. Justice Frank- 
further held in effect that the district court under this 
Act occupied the same position in relation to judicial re- 
view as the courts of appeal under the Taft-Hartley Act, 
when such questions of fact are involved. With that as a 
base, the Court found that the Deputy Commissioner 
“could rationally infer that the deceased’s death was at- 
tributable to the risks of employment.” 


207 “Tt should be taken into account that psychologically it may have been 
thought necessary by the Court to affirm the Pittsburgh case in order to make it 
unmistakably clear that a change had taken place. Another Pittsburgh case 
might serve as the occasion for indicating the ultimate limits to the power of 
the courts of appeals.” Jaffe, op. cit. supra note 6, at 1256. 

208 Cited note 206 supra. 

209 44 Sra. 1424 (1927), 35 U.S. C. § 901 et seg. (1946). 

210 Brown-Pacific-Maxon, Inc. v. O’Leary, 182 F. (2d) 772 (C. A. 9th, 
1950). Cf. Delta Stevedoring Co. v. Henderson, 168 F. (2d) 872 (C. C. A. 
5th, 1948) (holding that the findings of the Deputy Commissioner could not, 
under the A. P. A., be disturbed by the court merely on the ground that the 
evidence was inconsistent and conflicting, or because it permitted the drawing of 
other and contrary inferences). 
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The Court’s reasoning is of course highly questionable. 
As often happens, the decision may have been a correct 
one, but if so, it is correct for the wrong reason. Whether 
a determination of the nature required in that case was 
properly a question of fact, or a question of law is cer- 
tainly open to strong debate, with the better logic on the 
side of calling it a question of law. Mr. Justice Minton 
in his dissenting opinion joined by two other justices said : 
“T suppose the way to avoid what we said today in Uni- 
versal Camera Corp. v. Labor Board, ... is to find facts 
where there are no facts, on the whole record or any 
piece of it.” 

The basic question involved in reconciling the Univer- 
sal Camera case and the O’Leary case may appear to be 
one of legal semantics, but it seems reasonable to con- 
clude that the O’Leary case is perhaps a significant limi- 
tation on the otherwise broad doctrine announced in the 
former case. For while the Universal Camera case re- 
defines the substantial evidence rule, the O’Leary case ap- 
pears to recognize the right of an agency to exercise some 
discretion in applying the law to established facts.** 
Such an interpretation of the case is of course contrary 
to some of the legislative history of the Administrative 
Procedure Act and the language of the Act itself which 
provides that the courts shall decide “all relevant ques- 
tions of law,” but there can be no doubt that Congress 
intended, in the establishment of expert administrative 
bodies, to reserve to those bodies certain areas of admin- 
istrative discretion, judgment in which may not be set 


211 Supra note 206, at 510. 


212 The cases of Gray v. Powell, 314 U. S. 402, 62 Sup. Ct. 326, 86 L. ed. 301 
(1941) and N. L. R. B. v. Hearst Publications, Inc., 322 U. S. 111, 64 Sup. Ct. 
851, 88 L. ed. 1170 (1941) were significant in holding that where the question is 
one of specific application of a broad statutory term in a proceeding in which 
the agency administering the statute must decide it initially, the reviewing 
court’s function is limited. Provided of course, the application is reasonable 
and not arbitrary. Jaffe characterizes this as the “old doctrine of administra- 
tive discretion stated in more explicit terms.” Op. cit. supra note 6, at 1259. 
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aside unless it is manifestly unreasonable or arbitrary.” 
As Professor Jaffe has said: 


It is a general principle of administration that the adminis- 
trator—whether he be a judge, a juror, a bank president or a 
member of the executive branch—has the responsibility for ap- 
plying the relevant criteria to the facts at issue. Only in this 
way can consistent and coherent policy be developed and main- 


tained. . . .?** 

Thus the conclusion may be reasonable that given a set 
of facts and inferences susceptible of substantiality on 
either side of the case, it may prove to be the rule that 
within certain limitations, the decision of the agency is 
final in the absence of unreasonableness or arbitrariness. 

A recent case involving the Federal Trade Commis- 
sion well illustrates the problem that has been created by 
the Universal Camera case doctrine. In Minneapollis- 
Honeywell Regulator v. Federal Trade Commission,” 
the court of appeals, applying the rule of the Universal 
Camera case, reversed an order of the commission and 
reinstated the examiner’s recommendations on the find- 
ings of fact and conclusion. The commission had ac- 
cepted substantially the facts as found by the examiner 
but drew other inferences, and came to a different con- 
clusion. Where the examiner on the basis of the facts of 
record found no price discrimination under the Robin- 
son-Patman Act, the commission upon substantially the 
same facts, found unlawful discrimination. The court re- 
versed the commission on the ground that the examiner’s 
report was supported by substantial evidence on the whole 


213 There is substantial question as to just how limited the courts are in re- 
viewing matters involving so-called discretion. The Court held in Dobson v. 
Commissioner, 320 U. S. 489, 64 Sup. Ct. 239, (88 L. ed. 248 (1943) ‘that judicial 
review is precluded when the question is an “accounting problem.” Dickinson 
and Jaffe take the view that the Dobson case is no longer to be followed and 
that the A. P. A. permits judicial review of “technical” questions. See, Dickin- 
son, The Judicial Review Provisions of the Federal Administrative Procedure 
Act (Section 10) Background and Effect, in FepERAL ADMINISTRATIVE Pro- 
CEDURE ACT AND THE ADMINISTRATIVE AGENCIES, 546, 587 n. 47 (Warren ed. 
1947) ; Jaffe, op. cit. supra note 6, at 1260. 


214 [bid. 
215 Cited note 181 supra. See also, Folds v. F. T. C., cited note 182 supra. 








THE ADMINISTRATIVE PROCEDURE ACT 75 


record. In reality, so was the commission’s; the chips 
could fall either way. 

Again it is worth while to remember that the task of 
applying the law reasonably and without arbitrariness 
was placed by Congress in the members of the commis- 
sion. An interpretation of the rule in the Universal 
Camera case to place that responsibility in the hearing 
examiner may well be incompatible with such a delega- 
tion.”° 

Another recent case which gave serious consideration 
to the application of the new substantial evidence doc- 
trine was Capital Transit Co. v. United States." There 
the court came to the conclusion that in cases involving 
the public convenience and necessity, the agency is still 
the arbiter of the public interest, and that in that area of 
discretion the A. P. A. had not changed the time honored 
rule, despite the fact that the evidence, even on the whole 
record, might lead the court to a different conclusion than 
that reached by the commission were it deciding the case 
de novo. 

Thus the future of the new substantial evidence rule 
will undoubtedly depend upon the circumstances of par- 
ticular cases. The words of Mr. Justice Frankfurter seem 
particularly appropriate when he said, “The ultimate 
reliance for the fair operation of any standard is a ju- 
diciary of high competence and character and the con- 
stant play of an informed professional critique upon its 
work.” ** The doctrine of the case is without doubt a 
sound one, but time and a careful appraisal of its appli- 
cation should result in some limitations which will pre- 
serve the basic nature of the administrative process as we 
know it and at the same time achieve the desirable re- 
forms. 


216 But cf. The Southwest-West Coast Merger Case, cited note 183 supra. 
21797 F. Supp. 614 (D. C. 1951). 
218 Universal Camera Co. v. N. L. R. B., supra note 3, at 489. 
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5 


Other Procedural Considerations 


The importance of the Administrative Procedure Act 
to private litigants is particularly notable in the proce- 
dures which it establishes as a matter of statutory right 
in the decision process. The Act’s provisions with respect 
to scope and method of decisions, the right to file briefs, 
exceptions and argument in support thereof were largely 
matters of agency discretion or the result of case law 
prior to the adoption of the Act.” 

It had been held prior to the Act that in cases where 
the initial or recommended decision was made by a sub- 
ordinate agency officer, there was no constitutional right 
to an examiner’s report, even*”’ though it was recognized 
that the better administrative practice called for such an 
intermediate report.™ Further, it was held that although 
there was some right to present argument to the agency 
in support of or against a proposed order, the form of 
that argument and the stage of the proceedings at which 
it had to be given was never very clear.’ As a general 
rule it was held that there was no constitutional right to 
an oral argument, and that if written argument was per- 
mitted the requirements of due process had been met, 
since those requirements were of substance and not 
form.” 

219 The Monographs prepared by the Attorney General’s Committee on some 
29 agencies are an interesting study in the variations in procedures among dif- 
ferent agencies prior to the A. P. A. 

220 Consolidated Edison Co. v. N. L. R. B., cited note 72 supra; N. L. R. B. 
v. Mackay Radio Corp., supra note 136; Morgan cases, supra note 40. 

221 See note 220 supra. 

222 Thus it has been held that a hearing may follow rather than precede an 
agency action. United States v. Wood, 61 F. Supp. 175 (Mass. 1945). Cf. City 
of El Paso v. Texas Cities Gas Co., 100 F. (2d) 501 (C. C. A. 5th, 1938). The 
Administrative Procedure Act was intended however to insure parties adequate 
notice and opportunity to present argument prior to any final agency action. 
See, Western Union Div. Comm. Telegraphers’ Union v. United States, 87 F. 
Supp. 324 (D. C. 1949) aff'd. 338 U. S. 864, 70 Sup. Ct. 148, 94 L. ed. 530 
(1949). 

223 F, C. C. v. WJR, The Goodwill Station, 337 U. S. 265, 69 Sup. Ct. 1097, 
93 L. ed. 1353 (1949). N.L. R. B. v. Clausen, 188 F. (2d) 439 (C. A. 3d, 


root! ; Cf. Londoner vy. Denver, 210 U. S. 373, 28 Sup. Ct. 708, 52 L. ed. 1103 
( 7 
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The general rule that the one who hears must decide 
had been repeatedly tested in court with agencies who 
employed trial examiners to hear cases and make deci- 
sions. Generally it was held that such an examiner was 
an agent of the board or commission and as such, his 
hearing sufficed for the agency.”* In other words for an 
agency to hear the evidence, it was not necessary that the 
agency itself, individually or collectively, be personally 
present at the taking of the oral testimony.*” The taking 
of evidence, the preparation of findings and recommen- 
dations on both questions of fact and law by subordinates 
of the agency was held not to constitute a denial of due 
process unless such employees were manifestly biased and 
partial,.””° 

With the adoption of the Administrative Procedure 
Act much of the wavering in procedural requirements 
for decision in adjudicatory actions were dispelled. Sec- 
tions 5, 7 and 8 establish fairly rigid standards of pro- 
cedure to be followed and give statutory protection to 
some of the basic rights that had theretofore depended 
upon particular circumstances for their existence. Under 
Section 8 of the Act, a dual standard of procedure is 
established, one to be followed in cases heard by a sub- 
ordinate or examiner, and the other when the case is 
heard by the agency itself or a member thereof. ‘Those 
procedures apply in all cases of adjudication and formal 
rule-making required by either Section 4 or 5 to be heard 
and decided in conformity with Sections 7 and 8. By 
virtue of Section 8 (a) in cases of adjudication where 
the agency has not presided at the hearing, the officer 
who presided must do one of two things: he must either 


224 See for example, Quon Quon Poy v. Johnson, 273 U. S. 352, 47 Sup. Ct. 
346, 71 L. ed. 680 (1927) ; Final Report, cited note 7 supra, at 46. 

225 Fastland Co. v. F. C. C., 67 App. D. C. 316, 92 F. (2d) 467 (1937), cert. 
den. 302 U. S. 735, 58 Sup. Ct. 120, 82 L. ed. 568 (1938) ; Inland Steel Co. v. 
N. L. R. B., 105 F. (2d) 246 (C. C. A. 7th, 1939). 

226N. L. R. B. v. Biles Coleman Lumber Co., 98 F. (2d) 16 (C. C. A. 9th, 
1999) ; Montgomery Ward & Co. v. N. L. R. B., 103 F. (2d) 147 (C. C. A. 8th, 

39). 
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initially decide the case, or, the agency may require that 
the entire record be certified to it for initial decision.” 
The purpose of Section 8 (a) was to bridge the gap be- 
tween the official who hears and those who decide cases. 

The provision of the Act that the one who hears shall 
initially decide, except where the record is certified to 
the agency has caused some litigation to result to test the 
meaning of the Act. Cases have arisen in which, for one 
reason or another the examiner or hearing officer who 
heard the case dies or is otherwise indisposed before he 
has an opportunity to make his initial or recommended 
decision. In others the question has been presented of 
who should write the report when more than one exam- 
iner has participated in hearing the case. In the first 
group of cases, the courts have held that when an exam- 
iner becomes unavailable to an agency before a decision 
is made in a case over which he has presided, the agency 
may substitute another examiner or proceed to hear the 
case itself.** The same rule is applied when an examiner 
disqualifies himself for prejudice or other personal rea- 
sons.”* ‘These holdings by the courts represent a literal 
interpretation of Section 5 (c) which provides that the 
one who hears must make the initial or recommended 
decision “except where such officers become unavailable 
to the agency.” The Act is silent on the course to be fol- 
lowed in such cases, and the courts have expeditiously 
interpreted the section as meaning another examiner may 
be appointed to continue the case rather than necessitat- 
ing a re-hearing. The result in such cases is of course 
unfortunate, but those instances where the examiner be- 
comes unavailable should be rare, and the inconvenience 
and disadvantage borne by the litigants concerned. 


227 The decision of the examiner is not subject to review prior to final agency 
action. See, Sisto v. C. A. B., 86 App. D. C. 31, 179 F. (2d) 47 (1949). 

228 N. L. R. B. v. Stocker Mfg. Co., 185 F. (2d) 451 (C. A. 3d, 1950) (where 
the examiner died before his report was prepared and another who had not 
heard the case wrote the report). 

229N. L. R. B. v. Dixie Shirt Co., 176 F. (2d) 969 (C. A. 4th, 1949). Cf. 
United States ex rel. Ohm v. Perkins, 79 F. (2d) 533 (C. C. A. 2d, 1935). 





THE ADMINISTRATIVE PROCEDURE ACT 79 


In cases where two or more examiners participate in 
a hearing, that is, where one hears one part of the case 
and another hears other parts, some concern has been 
shown over which of the examiners should write the re- 
port on the case. Although no actual court decision 
exists on the question, it seems realistic to permit both 
examiners to participate in the report, making recom- 
mendations and findings on the particular issues he 
heard.” 

The requirements of Section 8 (b) are of particular 
significance since they define in detail the procedural 
rights to be afforded all parties in the decision of cases 
required by Section 5 to be determined on the record 
after hearing. In that respect the Administrative Pro- 
cedure Act represents a substantial step forward in ad- 
ministrative law, for it was in the decision process, and 
in those steps immediately preceding decision that pri- 
vate litigants were often at the greatest disadvantage 
prior to the Act. Many agencies afforded no party the 
opportunity of excepting to the recommendations of the 
hearing officer, and decisions were often rendered with 
little more than statutory parroting as the stated basis for 
the decision. In short, private litigants were often at a 
complete loss to protect their interests after the formal 
hearing. Even though briefs were permitted in most 
cases, the value of a brief without knowing the proposed 
decision was immeasurably decreased. 

With the adoption of the new Act, prior to any dect- 
sion, initial, recommended, or tentative, the parties must 
be afforded a reasonable opportunity to submit for the 
consideration of the deciding officer or agency (1) pro- 
posed findings and conclusions or (2) exceptions to the 
decisions or recommended decisions of subordinate offi- 
cers or to tentative agency decisions and (3) supporting 


230 See Wagner, If One Examiner Hears One Part of a Proceeding and 
Another Hears the Remainder, Should Both Participate in the Proposed Report? 
(1951) 18 I. C. C. Pract. J. 747. 


6 
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reasons for such exceptions or proposed findings or con- 
clusions. Thus the Act makes it mandatory that parties 
be allowed to file briefs with the deciding officer prior 
to any decision in the proceeding and makes possible the 
filing of a second brief in support of exceptions taken to 
the initial, recommended or tentative decision.™ 

Although Section 8 of the Act is explicit in its require- 
ment that parties be allowed to file briefs, and that sec- 
tion taken together with other provisions of the Act 
clearly indicate an intention on the part of the framers 
of the Act to permit parties the fullest participation in 
the final stages of cases, the Act has one serious proce- 
dural shortcoming—it fails to provide for the right to 
present oral argument before the agency or deciding offi- 
cer. It was particularly essential that the Act contain 
a provision giving parties the right to present oral argu- 
ment since it has been repeatedly held that the Constitu- 
tion does not require an oral argument in all cases of ad- 
judication*’ and the rule that arguments may be either 
oral or written thus remains even with the new proce- 
dural statute. 

The judicial definition of the term “argument” has al- 
ways embraced the concept of oral presentation, but for 
some peculiar reason courts have refused to impose any 
hard and fast rule on administrative agencies exercising 
quasi-judicial powers. With the appellate court’s deci- 
sion in such cases as Wilson v. F. C. C.** and WIR, The 
Goodwill Station v. F. C. C.,** it was held that the right 
to oral argument was an essential element of due proc- 
ess in administrative law, but the Supreme Court has 
consistently refused to accept the doctrine of those cases. 
Thus, with the Act interpreted as not requiring it, and 

231 “The opportunity to submit supporting reasons means that brief on the 
law and facts which are filed by the parties in support of their proposed find- 
ings, conclusions and exceptions must be received and considered.” Manual, 
supra note 7, at 85. 

232 F.C. C. v. WJR, The Goodwill Station, cited note 223 supra. 


233 83 App. D. C. 176, 170 F. (2d) 793 (1948). 
23484 App. D. C. 1, 174 F. (2d) 226 (1948) rev’d., cited note 223 supra. 
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the general rule that there is no constitutional right to 
oral argument, one of the essential elements of fair ad- 
ministrative procedure is left to the discretion of each 
agency, and is determined by the courts on a case to case 
basis that will continue to make for litigation and a lack 
of uniformity and fairness. Certainly the best adminis- 
trative practice calls for the establishment of rules of 
practice permitting oral argument in cases of formal 
rule-making and adjudication before a final decision is 
reached on matters before administrative agencies. As 
the court said in the Wilson case, ‘“‘Due process requires 
not only opportunity for the presentation of evidence and 
the cross-examination of witnesses but also opportunity 
for argument.” ** That right to present argument, clear- 
ly preserved in the Administrative Procedure Act, ought 
to be interpreted as it has always been interpreted in ju- 
dicial circles, to mean that there is a statutory right, al- 
beit implied, to an oral argument. Only with such a bold 
interpretation will the Act accomplish the ends toward 


which it was directed; only in such a way will litigants 
have their rightful “day in court” on questions of law 
and fact. 


V 
CONCLUSION 


This work would not be complete without the draw- 
ing of certain conclusions which to me seem inevitable 
from a review of the history of the Act over the past five 
years. Perhaps it is not really just to attempt any ap- 
praisal of the Administrative Procedure Act when it is 
yet in its infancy of interpretation. But already, despite 
all the encouraging signs, there are pathological symp- 
toms which, unless corrected, may well inhibit the man. 
Our long experience with the Judiciary Act of 1789 and 


235 Supra note 233, at 805. See for example Londoner v. Denver, cited note 
233 supra. In (1) Morgan v. United States, supra note 40, at 480 the Court 
said that “hearing” is “the hearing of evidence and argument.” (Italics added) 
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the system of law that has evolved under it should have 
taught us one thing: illogical and unjudicious precedent 
in the infancy of a statute’s interpretation breed reluc- 
tance to accept truth in later years.**° 

I think I have made obvious throughout this work a 
dissatisfaction with certain provisions of the Act and 
some of the interpretations that have been given those 
provisions. Therefore, I shall limit these concluding re- 
marks to a summary of what I believe are urgent and 
necessary changes in the Act and its interpretation. 

First, a congressional committee or a committee simi- 
lar to the Attorney General’s Committee on the Admin- 
istrative Procedure Act should be appointed to make a 
thorough study of the extent of agency compliance 
with Section 3 of the Act on Public Information. That 
study should consider not only the extent of compliance 
with the letter of the section, but should attempt a real- 
istic evaluation of the materials published thereunder. 
There is obviously serious doubt in the minds of many 
of my brothers at the Bar, as to whether the information 
so published is “realistically informative” and actually 
accessible to the public in a satisfactory manner. If addi- 
tional legislation is needed to provide what is necessary 
and is possible, Congress should adopt that legislation. 
In the case of individual agencies who do not now com- 
ply with Section 3, appropriate congressional sanctions 
should be applied. 

Second, the Act should be amended or at least inter- 
preted to require that the provisions of Sections 7 and 8 
shall apply in all cases of formal rule-making, that is, 
in cases of rule-making required by statute or by other 
law to be determined after opportunity for hearing. 
Moreover, Section 7 should be amended or interpreted 


to require formal hearings in such proceedings, with the 
236 See the interesting comparison of the growth by interpretation of the Judi- 


ciary Act of 1789 and the Administrative Procedure Act of 1946 in a speech b 
von — President of the American Bar Association, 32 A. B. A. J. 377 
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opportunity to present witnesses, cross-examine and file 
briefs in support of the argument advanced. The spuri- 
ous distinction that has been drawn by the Attorney Gen- 
eral with respect to statutes which merely require a hear- 
ing and those which require a “determination on the 
record” should not be given judicial sanction; if it is, 
the Act should be amended to delete the phrase “on the 
record.” *” While an amendment requiring a separation 
of functions in all cases of formal rule-making might 
work undue hardships on certain agencies, the agencies 
and the courts should interpret the Act to mean that Sec- 
tion 5 (c) on separation of functions shall be applicable 
in all cases of quasi-legislative action of the nature con- 
sidered by the Court in the Morgan cases. Such cases 
are clearly required by the Constitution to be conducted 
in accordance with the requirements of due process, and 
due process interpreted with any sense of justice requires 
a separation of functions-and an opportunity to orally 
present evidence and know the evidence and contentions 
of the other side in adversary rule-making and similar 
proceedings now apparently excepted from that section 
of the Act. 

As an alternative to this proposal, the Act could be 
amended to alter the definitions of rule-making and ad- 
judication contained in Section 2. Thus, adjudication 
would be defined to include not only the agency process 
for the formulation of an order, but also to include all 
those proceedings which by case law have come to re- 
quire quasi-judicial procedures similar to those defined 
in the Morgan cases. 

With regard to Section 5 (c) the Act should be amend- 
ed to bar not only as it does now the combination of the 
prosecutor-judge position, but also the combination of 


237 The definition of hearing means more than the presentation of written 
data. In (1) Morgan v. United States, supra note 40, at 480 the Court held that, 
“The requirement of ‘full hearing’ ” in a statute, regardless of a requirement for 
a determination on the record, “has obvious reference to the tradition of judicial 
proceedings in which evidence is received and weighed by the trier of the facts. 
The ‘hearing’ is the hearing of evidence and argument.” 
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the advocate-judge position discussed earlier under the 
separation of functions section. It is realized of course 
that such an amendment would seriously affect many 
agencies, some of whom are wholly innocent of any ob- 
jectionable practices; but the fact remains that the se- 
curity resulting from such a prohibition outweighs to 
my mind what advantage there may be to the govern- 
mental process. 

Third, Congress should act at once to restore the 
Court’s decision in the Sung case, and avoid further such 
peripatetic inroads on domestic justice in the name of 
economy.” 

Fourth, in cases of initial licensing and other similar 
matters excepted from many of the adjudication proce- 
dures, agencies should take it upon themselves to provide 
all the necessary safeguards a particular case may re- 
quire. While it is obvious that many cases of initial li- 
censing are in fact non-accusatory and non-adversary, a 
substantial number of such cases are as filled with antag- 
onism either among the parties or between the agency 
and the applicant. In all such cases the adjudication pro- 
visions of the Act should be fully adhered to, lest Con- 
gress find it necessary to remove, because of abuse, the 
exemption granted these functions where it once thought 
desirable. 

We now direct our attention towards the desired and 
necessary changes in judicial interpretation of the Act. 
With regard to Section 10 of the Act on Judicial Review 
several basic inadequacies arise, some of which are the 
product of the paradoxical dilemma created by the lit- 
eral wording of the Act and its contentious legislative 
history; some of which are the product of a judicial re- 
luctance to interfere in the administrative process and 
some of which appear to be a deliberate refusal to fol- 


238 The Senate is already moving in the direction suggested. See Senate 
Judiciary Committee Report 627, recommending favorable action on S. 1771 to 
a certain exemptions now existing under the Act. 81st Cong. Ist Sess. 
(1951). 
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low the law. But despite the source of the infectious in- 
terpretations, some decisions have resulted which truly 
“hack away” at the Act. 

In the first instance, the Court should interpret “suf- 
fer a legal wrong” in line with the Supreme Court’s de- 
cision in the Joint Anti-Fascist Refugee Committee case 
and permit review of damaging actions and publications 
which result from the so-called investigative process. If 
such an interpretation is implausible under the Act as the 
Court found it to be in the Hearst case, then the Act 
should be amended to provide review for defamatory 
actions and publications. 

Second, the doctrine of exhaustion of administrative 
remedies should be relaxed in keeping with what many 
people believe to be the intent of Section 10. Thus im- 
portant questions of procedure may be determined in 
advance of ofttimes long and costly hearings which in 
the end are invalidated and the process begun anew in 
line with the court’s ruling. No hard and fast rule of 
thumb need be codified to achieve the desired end here; 
judges are scarcely so insensible to the subtle intricacies 
of delaying the proceedings and bad faith harrassments 
as to be unable to “sift the wheat from the chaff” when 
applications for a declaratory order or an injunction are 
filed in advance of a final administrative order. Nor does 
the argument that such a practice would overburden the 
courts or disrupt the administrative process seem 
weighty; the length of time necessary to obtain a ruling 
on a preliminary injunction case is relatively short, and 
those cases presenting genuine issues of jurisdictional and 
procedural propriety could be processed with similar ex- 
pedition. Such discretion should be expressly given to 
the courts by an amendment to the Act.*”® We have 


239 The State of New Jersey, for example, has adopted procedures which per- 
mit court proceedings in advance of an exhaustion of administrative remedies. 
Both in cases of lack of jurisdiction on the alleged facts and in cases of lack of 
jurisdiction over the person the courts permit judicial intervention. Such rules 
are to be preferred to the less flexible federal rules. See, Ward y. Keenan, 3 
N. J. 298, 70 A. (2d) 77 (1949). 
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waited too long and wasted too much time and money 
with administrative proceedings that drag on in excess 
of two years under procedures that are manifestly im- 
proper; it is time to reassess the situation and make pro- 
vision to avoid a continuation of an unjust and uncon- 
scionable practice. More than one private litigant has 
died on the vine in an attempt to exhaust an inexorably 
inexhaustible (in time) administrative remedy, when had 
there been access to the courts the manifest justice of his 
case would have removed the stigma. 

Third, the courts should make a special effort to prop- 
erly understand and apply the doctrine of the Universal 
Camera case. Of especial importance is that judges con- 
scientiously examine the whole record, or such pertinent 
parts thereof as may be designated by the parties, and in 
cases involving issues of fact in which the applicable law 
is reasonably well settled, exercise that degree of sound 
judicial rationale inherent in the reasonable man on the 
bench to determine whether or not there is, on the whole 
record, substantial evidence to support the order. Fur- 
ther, the courts should guard against an unwarranted 
extension of the doctrine of the case which might ulti- 
mately lead to the improper assumption of powers dele- 
gated by Congress to the administrative agencies. In 
cases involving that area of judgment or discretion which 
has traditionally been within the province of adminis- 
tration and in which the expert judgment of the agency 
is entitled to great respect, courts should be most reluctant 
to substitute their judgment for that of the body of sea- 
soned experts. 

Fourth, in elevating the report of the examiner to a 
new position of prominence and authority, the courts 
should exercise sparingly the new power to vacate the 
order of the agency and accept the decision of the ex- 
aminer. For while there may well be cases where the 
one who sees all and hears all, knows all, in actual prac- 
tice there are few cases that are capable of decision in 
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any such evidentiary vacuum. In the vast majority of 
administrative law cases there is present the difficult task 
of reconciling even an accepted statement of facts with 
the statutory mandate under which the agency operates. 
It is the rare case, aside from those agencies engaged in 
prosecutive functions under well-defined law, in which 
the ultimate decision may fairly be said to depend upon 
credibility alone. Likewise it should be the rare instance 
when the courts set aside an agency order involving a 
substantial measure of discretion reasonably exercised 
simply because there was substantial evidence to support 
the contrary finding made by the trier of facts. 

Unfortunately Congress has not been as meticulous in 
policing the application and interpretation of the Act as 
was indicated earlier. It was said at the time the Act 
was passed that it “was not the final answer . . . we will 
take another step next year....”“° Thus far there has 
been little legislation to remedy the Act’s shortcomings. 
However, in due time, as the inadequacies become more 
apparent, legislation will undoubtedly result. Such seri- 
ous shortcomings as the failure of the Act to provide for 
oral argument have already been considered; suffice it 
to say here that either an amendment for that basic right 
must be forthcoming or else the courts must assume more 
stamina in interpreting the Act and boldly declare that 
“argument” as used in the Act means “argument” in the 
judicially accepted meaning of the term, viz., the right 
to have one’s day in court. 

Although we may be too alarmed by what has come 
to pass in the first five years of the Act, we dare not smile 
benignly on the progress that has been made and trust to 
posterity to act in sympathy with the needs that remain. 
If administrative law as we know it is to endure in our 
free society, it must grow up and function in the well dis- 
ciplined and consciously restrained atmosphere of our 
constitutional environment. 


240 S. Doc. supra note 65, at 338. 
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The Administrative Procedure Act can do much to 
make administrative law become “law in the lawyer's 
sense,” not through any desire to revert to the “compara- 
tively simple life of yesteryear” but from a deep desire 
to achieve real justice in a modern civilized state whose 
citizens are conscious of the need for social progress but 
equally eager to preserve their basic and fundamental 
freedoms. As Dean Pound has said, “A technique and 
an ethos of administrative determination may develop as 
a technique and an ethos of judicial action have grown 
up.” 241 

In an article in the J/linois Law Review, Professor 
Nathanson, after analyzing the definitions contained in 
Section 2 of the Act made this astute observation: 


One need not study these definitions long before coming to 
the conclusion that they must find their justification in extremely 
pragmatic, not philosophical, considerations. This is as it should 
be; they are tools, not ends in themselves.?*? 


It is well then to remember that the Act is inherently 


pragmatic and functional; that it does not represent the 
embodiment of any classical philosophy of law. In our 
interpretation of the Act therefore, we must endeavor 
to strike a balance between the pragmatism desirable for 
the efficient functioning of the government and the pres- 
ervation of our basic legal philosophy. Only in that way 
may we rest assured that the administrative tools become 
not “ends in themselves.” 
241 Pound, op. cit. supra note 23, at 1192. 


242 Nathanson, Some Comments on the Administrative Procedure Act (1946) 
41 Inv. L. Rev. 368, 372. 
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EDITORIAL NOTE 


FEDERAL LIABILITY TO PERSONNEL OF THE ARMED FORCES 


In its recent decision in the case of Feres v. United States,’ the 
Supreme Court has answered in the negative the question of whether 
or not the Federal Tort Claims Act? is available to personnel of the 
armed services for injuries incurred incident to performance of duty. 
While the decision doubtless came as a surprise to many people who 
are concerned professionally with this problem, it should be wel- 
comed by all for its effect in diminishing the uncertainty and con- 
troversy that previously had centered on this issue ever since the 
Federal Tort Claims Act* was passed, and especially since the de- 
cision in the case of Brooks v. United States,* discussed below. At 
the same time, however, the decision gives rise to related questions 
that indicate quite clearly the still imperfect character of the rationale 
underlying the serviceman’s rights against the sovereign. It is there- 
fore of some interest and value to examine the history and the logic 
of the several elements in this rationale in order to see what incon- 
sistencies remain, or wherein it may fall short of complete internal 
coherence. The desirability of such an exercise is of course accen- 
tuated by the likelihood that the United States will have to maintain 
sharply increased military forces in a troubled world for many years 
to come.® 


Recent Case Background 


In the Feres decision,® the Court considered three cases presenting 
the common issue of whether or not the Federal Tort Claims Act 
affords a remedy to members of the armed services who are injured 
or killed, while on active duty, through the negligence of other mem- 
bers of the armed forces. The courts of appeal had differed on this 


1340 U. S. 135, 71 Sup. Ct. 153 (1950). 


2 Title 28, United States Code, Supp. IV, sections 1291, 1346, 1402, 1504, 2110, 
2401, 2411, 2412, 2671-2680 (1951). 


8 Ibid. 
4 337 U. S. 49, 69 Sup. Ct. 918, 93 L. ed. 1200 (1949). 


5 The President’s Budget Message for the fiscal year 1952, page M57, stated 
as follows: “During the coming years, because we shall need to maintain larger 
Armed Forces, virtually all our able-bodied young men may be required to 
serve their country in its military forces. Before many years, nearly all the 
population may be veterans or the dependents of veterans. This means a pro- 
found change in the social and economic import of Government programs which 
affect veterans.” 


6 Supra note 1. [90] 
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question, the Tenth Circuit holding that the remedy was available,’ 
while the Second * and Fourth® Circuits held it was not. In reach- 
ing its decision, the Court considers carefully the arguments in favor 
of construing the Federal Tort Claims Act as available to members 
of the armed services who are killed or injured in line of duty. It 
notes that the Act confers on district courts general jurisdiction over 
claims for money damages grounded on negligence of the United 
States and that it comprehends governmental response to the public 
for injuries caused by the negligence of military personnel, since it 
defines employees to include members of the armed services and de- 
fines their scope of employment as action in line of duty. The Court 
further notes that the Act excepts claims arising from combatant 
activities of the armed forces during time of war, thus permitting 
the inference that other claims arising from damages caused by the 
armed services would be entertained. 

While it attributes validity to these arguments, the Court finds 
the contrary view more persuasive, holding that the Federal Tort 
Claims Act should be construed in conjunction with the entire statu- 
tory system of remedies provided by the government “. . . to make 
a workable, consistent, and equitable whole.”*° Tracing the his- 
torical development, in both England and the United States, of gov- 
ernmental recognition of its liability for wrongs, the Court takes 
the position that the objective is to waive immunity from recognized 
causes of action and not to create new ones. In effect, the United 
States opens itself to liability where a private party, in similar cir- 
cumstances, would be liable. But the Court finds no parallel, out- 
side the government, to the relationship between military servants 
and the government. That relationship is “. . . distinctly federal 
in character... .” 

Considerable weight is accorded the historical fact that the fed- 
eral law has never permitted judicial recovery of claims by service- 
men for injuries arising in the course of their service and the Court 


7 Griggs v. United States, 178 F. (2d) 1 (C. A. 10th, 1949). Plaintiff brought 
an action under the Federal Tort Claims Act to recover for the death of her 
husband while he was in active military service. Negligent medical treatment 
by Army surgeons was alleged as the cause of death. The trial court had 
sustained a motion to dismiss on the ground that the suit was outside the scope 
of the Act. On appeal, it was reversed, the court holding that the Act applied. 

8 Feres v. United States, 177 F. (2d) 535 (C. A. 2nd, 1948). This was an 
action to recover for the death of Feres who died in a barracks fire while on 
active duty in the United States Army. Negligence of his superiors was al- 
leged as the proximate cause of his death. The action was dismissed by the 
district court and the decision affirmed by the court of appeals. 

9 Jefferson v. United States, 178 F. (2d) 518 (C. A. 4th, 1949). The cir- 
cumstances and decision are similar to those in the Feres case, supra note 8. 
10 Supra note 1 at p. 139. 

11 Jd. at p. 143. 
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finds no justification for construing the Act as a revision of this 
traditional policy. Turning to an examination of existing remedies, 
the Court observes that the Congress, through a series of enactments, 
has established a system of “. . . simple, certain, and uniform com- 
pensation for injuries or death of those in the armed services.” 7? 
In respect to adequacy, these benefits compare favorably with judicial 
awards. In the case of Jefferson,’* the plaintiff in one of the cases, 
it was estimated in the original trial that the statutory compensation 
payment which he received by reason of his injuries would exceed 
$35,000 on the basis of normal life expectancy. In the Griggs case," 
it was estimated that if the surviving widow lives a normal life span, 
she will receive over $22,000 under the various laws providing com- 
pensation to the families of servicemen. 

In the light of these statutory benefits, the Court recognizes four 
possible positions that it might adopt with respect to the instant 
claims: (1) that the statutory benefits for servicemen exclude the 
tort remedy; (2) that both remedies are available but one must be 
set off against the other; (3) that there must be an election of a 
remedy, with consequent waiver of the other; (4) that both reme- 
dies are available to claimant. In the absence of any provision in 
the Federal Tort Claims Act for adjusting or interrelating these 
two types of remedy to each other, the opinion holds that the Con- 
gress did not intend the Act to be available for injuries incident to 
military service. 

The Court took considerable pains to clear the hurdle that it had 
previously created in the Brooks case,* wherein it was held that 
servicemen were permitted to bring suit against the government for 
injuries sustained while on furlough and not incident to military 
service, through the negligence of another member of the armed 
services, acting in line of duty. That case, decided on May 16, 1949, 
involved the death of one serviceman and the injury of another while 
both were on authorized leave from the armed forces, the injuries 
having been caused by the negligence of an army enlisted man en- 
gaged in driving an army truck, which collided with the car in which 
Brooks and his brother, another serviceman, were riding. The Su- 
preme Court allowed recovery under the Federal Tort Claims Act. 
This appears to be the first instance in which the Court allowed 
such recovery and in so doing it made it clear that its decision ap- 
plied only to instances where the injury for which recovery was 


12 Id, at p. 144. 
13 Supra note 9. 
14 Cited note 7 supra. 
15 Supra note 4. 
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being sought was not incident to military service. It also ruled out 
dual remedies, requiring the lower court to take into account the 
statutory benefits available to the clairaants. 

The Brooks decision is set apart from the present claims in the 
Court’s view because Brooks was on furlough and was injured while 
pursuing his own interests. His father, a civilian, who was a fellow 
passenger, recovered for injuries resulting from the collision. That 
decision rejected the notion that Brooks’ military status should bar 
his recovery, holding that because he was not acting in the course 
of his duty, his military status had no bearing on the accident.*® 

Consideration of the elements involved either explicitly or im- 
plicitly in these decisions leads into four distinct lines of exploration. 
It becomes apparent, upon examination, that any comprehensive 
treatment of the question of federal liability to servicemen for torts 
of the government requires analysis of each of these lines. While 
none of them is completely separable from the others, an isolated 
consideration of each affords a useful analytical beginning to an effort 
to bring them into proper focus. 


1. Character of the relationship between serviceman and sov- 
ereign. 

2. The nature and extent of the Federal Government’s liabil- 
ity for its torts. 

3. The existing statutory structure of death and injury bene- 
fits for servicemen and for government employees. 

4. The criteria for determining the eligibility of servicemen 
(a) for statutory benefits and (b) to bring legal actions against 
the government. 


Character of the Relationship Between Servicemen and Sovereign 


In the Feres case, the Court relied strongly on the premise that 
the entire relationship between the government and members of its 
armed forces is peculiarly federal in character, having no parallel 
with any relationships between private individuals, e. g. the employer- 


16 The following statement from the opinion in the Feres case, supra note 1 
at p. 146, sums up the Court’s view: “It is contended . . . that allowance of 
recovery to Brooks requires a similar holding of liability here. The actual 
holding in the Brooks case can support liability here only by ignoring the vital 
distinction there stated. The injury to Brooks did not arise out of or in the 
course of military duty. Brooks was on furlough, driving along the highway, 
under compulsion of no orders or duty and on no military mission. A’ gov- 
ernment owned and operated vehicle collided with him. Brooks’ father, riding 
in the same car, recovered for his injuries and the Government did not further 
contest the judgment but contended that there could be no liability to the sons, 
solely because they were in the Army. This Court rejected the contention, 
primarily because Brooks’ pt we Bae 4 while on leave was not analogous to 
that of a soldier injured while performing duties under orders.” 
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employee or principal-agent relationship.** This doctrine was enun- 
ciated earlier in United States v. Standard Oil Company, wherein 
the Court stated as follows: 


To whatever extent state law may apply to govern the relations 
between soldiers or others in the armed forces and persons out- 
side them . . . the scope, nature, legal incidents and consequences 
of the relation between persons in service and the Government 
are fundamentally derived from federal sources and governed 
by federal authority.** 


This relationship has been clearly recognized by the federal courts. 
In Dobson v. United States, a case involving a naval officer, empha- 
sis was put upon “. . . the government’s long-standing policy with 
respect to the personnel of its naval forces .. .”** in denying federal 
liability under the Public Vessels Act.” Again in Bradey v. United 
States," the court relies on the special legal provisions adopted by 
the government to fulfill its responsibilities to servicemen. In these 
cases, the servicemen in question were distinguished from other indi- 
viduals and barred from suits under the Public Vessels Act.?? 

More explicit recognition of the unique relationship of the service- 
man to the sovereign and its lack of comparability to other legal 
relationships is found in an interesting decision in a New York 
case ** where the facts were very similar to the instant cases. The 
action was brought by the administrator of the estate of one Gold- 
stein who was killed while on duty with the New York State Militia, 
as a result of the negligence of other members of the militia. After 
considering at some length the contention that the state has waived 
its immunity from liability to members of the militia and obligated 
itself to respond in damages for injuries sustained in active service 
through the negligence of other members of the militia, the New 
York court rejects it, holding that the State Government provides 
pensions for injured soldiers as a substitute, and that a concurrent 
remedy in the form of tort liability of the state would require a stat- 
ute expressly to that effect, since a waiver of immunity must be clearly 

17 The Court is quite pronounced in its view on this question, id. at pp. 141, 
142: “We know of no American law which ever has permitted a soldier to 
recover for negligence, against either his superior officers or the Government 
he is serving. Nor is there any liability ‘under like circumstances,’ for no pri- 
vate individual has power to conscript or mobilize a private army with such 
authorities over persons as the Government vests in echelons of command.” 

18 332 U. S. 301, 305-6, 67 em Ct. 1604, 91 L. ed. 2067 (1947). 

1927 F. (2d) 807, 809 (C.c A. 2d, 1928), cert. den, 278 U. S. 653, 49 Sup. 
Ct. 179, 73 L. ed. 563 (1929). 

2043 Stat. 1112 ree 46 U. S. C., §§ 781-790 (1946). 

21151 F. (2d) 742 a . A. 2d, 1945), cert. den. 326 U. S. 795, 66 Sup. Ct. 
484, 90 L. ed. m4 (1946). 


22 Supra note 20, 
23 Goldstein v. State, 281 N. Y. 396, 24 N. E. (2d) 97 (1939). 
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expressed and statutes in derogation of a state’s sovereignty must 
be strictly construed. 

Clearly, then, the relationship between personnel of the armed 
services and the United States Government is a special one, not 
directly comparable to any other legal relations between persons. 
The difficulty arises in assessing the significance of this principle 
for interpreting statutes like the Federal Tort Claims Act and those 
providing compensation for injuries suffered by servicemen as well 
as the regulations issued under statutory authority—this is more ap- 
parent in the discussion below. 


The Nature and Extent of the Federal Government’s Liability 
for Its Torts 


Prior to its enactment of the Federal Tort Claims Act in 1946, 
the Congress had been careful in waiving the traditional immunity 
from suit of the sovereign. In spite of the increase in torts by fed- 
eral employees and agents that has been an inevitable concomitant 
of the expansion of governmental activities over the past fifty years, 
legislators have modified immunity from suit and provided statutory 
remedies only in limited areas prior to enactment of the Federal Tort 
Claims Act. Of course relief was always available, at least in theory, 
through private relief bills in Congress, but the very profusion of 
such bills, plus the absence of both time and procedures for carefully 
determining the facts, as well as the political pressures often brought 
to bear on such determinations, all combined to produce a lack of 
uniformity and consistency. It was this inequitable result that led 
thoughtful observers to favor strongly the substitution of judicial 
process for legislative relief.” 

Among the limited modifications of immunity that preceded the 
Federal Tort Claims Act were the Shipping Act of September 7, 
1916,”> which subjected vessels of the United States Shipping Board 
to the same liabilities as privately owned merchant vessels; the Pub- 


24 See, for example, H. Rept. 1287, 79th Cong., p. 2 (1945), wherein Mr. 
Celler sums up the shortcomings of the then existing practice of reliance on 
private bills which either make a direct appropriation for the payment of the 
claim or else permit the claimant to sue in either the Court of Claims or U. S. 
district court. The report states as follows: “For many years the present sys- 
tem has been subjected to criticism, both as being unduly burdensome to the 
Congress and as being unjust to the claimants, in that it does not accord to 
injured parties a recovery as a matter of right but bases any award that may 
be made on considerations of grace. Moreover, it does not afford a well-defined 
continually operating machinery for the consideration of such claims. For many 
years bills on this subject have been introduced from time to time attempting 
to approach the matter in various De aa 

25 39 Strat. 728 (1916), 46 U. , §§ 801-842 (1946). 

26 Supra note 20. 


7 
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against the United States for damages caused by its vessels; the 
Tennessee Valley Authority Act of May 18, 1933,?7 granting the 
Authority the power to sue and be sued. A chronological list of these 
statutes, with a brief indication of their scope, is footnoted.”* 

By contrast to the foregoing statutes, the Federal Tort Claims 
Act is a broad surrender of sovereign immunity, authorizing the 
district courts to entertain suits arising from any “. . . negligent or 
wrongful act or omission of any employee of the Government while 
acting within the scope of his . . . employment, under circumstances 
where the United States, if a private person, would be liable to the 
claimant [for damage] in accordance with the law of the place where 
the act or omission occurred.” 2° (Emphasis added.) Military per- 
sonnel are classified as Federal Government employees for the pur- 
pose of imposing liability on the United States for their negligence, 
but the Act is silent on the subject of claims by military personnel ; 
its only language on this topic being a general exemption from the 
scope of the Act of injuries arising from combatant activities.*° In- 
sofar as claims by military personnel are concerned, the Court, in 
the Feres case, considers the controlling words of the Act to be, “The 
United States shall be liable . . . in the same manner and to the same 
extent as a private individual under like circumstances. . . .”** This 
language, it would appear, constitutes a limitation that confines the 


government’s liability to circumstances where a private person would 
be liable; as a corollary, it precludes liability in situations having 
no counterpart in civilian life. Stated in another way, the Act was 
not intended to create new causes of action. 

This view gives rise to two compelling arguments against per- 
mitting claims by servicemen under the Act. In the first place, it 
was obviously intended to provide a remedy where none existed pre- 


27 48 Star. 58 (1933), 16 U. S. C., §831 (1946). 

28 Since 1855 the government has been subject to suit on contract in the Court 
of Claims. Rev. Stat. (1875) § 1049. By the act of March 3, 1887, concur- 
rent jurisdiction was conferred on the United States district courts over con- 
tract and other claims “not sounding in tort” against the government, provided 
they do not exceed $10,000. By the act of June 25, 1910, 36 Stat. 851 (1910), 
35 U. S. C., §68 (1946), the United States submitted itself to suit for patent 
infringement. 

The Shipping Act of September 7, 1916, supra note 25, subjected vessels of 
the United States Shipping Board to all liabilities affecting merchant vessels. 

The Act of March 9, 1920, 41 Star. 525, 46 U. S. C., §§ 741-752 (1946) sub- 
jected the United States to suits in personam with regard to its own vessels. 

The Public Vessels Act, supra note 26, permitted libels in personam against 
the United States for damages caused by public vessels of the United States. 

The T. V. A. Act, supra note 27, created the Authority and granted it power 
to sue and liability for suit. 

29 Title 28, United States Code Supp. IV, section 1346 (b) (1951). 

30 Td, § 2680 (j). 

31 Id, § 2674. 
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viously. As observed by the New York court in the Goldstein case,** 
statutes in derogation of sovereignty should be strictly construed. 
Servicemen already have been given a remedy under the various 
veterans’ pension laws. Were it the intention of the Congress to 
give them an additional remedy under the Federal Tort Claims 
Act, it would seem highly probable that some provision would have 
been made for election, or offset, of the two remedies; yet no such 
provision was included in the Act. In the second place, there is the 
Court’s finding that the Act was not meant to create new causes of 
action, but merely to make the United States liable where other 
parties were already liable. But it must be admitted that this is not 
altogether consistent with the Court’s ruling in the Brooks case 
wherein the Act is made applicable to some claims by servicemen. 

It is also true that a contrary conclusion might conceivably be 
reached on the basis of the legislative history of the Act. In the 
fifteen years preceding its passage, a great many similar bills were 
introduced, the majority of which specifically included claims of 
military personnel. Such a provision originally was contained in 
the 1946 Act but was later deleted. Then, by amendment from the 
floor, claims arising from combatant activities were specifically ex- 
cluded. The Act was passed in this form, thus permitting the infer- 
ence that injuries to servicemen, arising from causes other than 
direct combat, were intended to be within the scope of the Act.*® 
While the substantive interpretation discussed above would seem 
to override such a contention in the absence of a clear expression 
ot legislative intention to the contrary, there is no denying the fact 
that the Act is ambiguous as to Congressional intent respecting this 
question. 

The Military Personnel Claims Act** is of historical interest only, 
since it has been repealed by the Federal Tort Claims Act.** Prior 
to its repeal it had authorized the Secretary of War to settle claims 
not in excess of $1000 for damages to property, real and personal, 
and for personal injury or death caused by military personnel or 
civilian employees of the War Department while acting within the 
scope of their employment. Quite obviously this was intended as 
a means of settling expeditiously the many small claims by the public 
that inevitably arise in the wake of national defense activities. It 
offers little help, either by way of experience or precedent, toward 
an analysis of the issues under examination in this note. 


32 Supra note 23. 


83 H. R. 181, 79th Cong. (1945). See also H. Rept. 1287, Committee on the 
Judiciary, cited supra, note 28, which accompanied the bill. 


8457 Stat. 372 (1943), 31 U. S. C., §223 (b) (1946). 
35 Supra note 2. ’ adie , 
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The Existing Statutory Structure of Death and Injury Benefits 
for Servicemen and for Government Employees 


Through a series of enactments, the Congress has established a 
system of veterans’ compensation benefits that parallels those pro- 
vided under the workmen’s compensation statutes of the several 
states and the Federal Government.** The extent to which this 
parallel holds true is open to some question, but there can be no 
doubt that in both instances the legislatures were motivated by a 
desire to provide fixed and certain benefits payable in the event 
of injury or death incurred while in performance of duty, in lieu 
of other more uncertain remedies that existed. As will be seen below, 
the regulations of the Veterans’ Administration have broadened the 
“performance of duty” concept to the much broader one of “service- 
connection,” but this factor does not detract from the comparability 
of the two statutory systems. Both systems, as the word compensa- 
tion implies, attempt to make the beneficiary whole for damages sus- 
tained. In cases of injury this involves provision of income to re- 
place lost earning power; actual medical care, which constitutes the 
other major element traditionally recompensed in injury cases be- 
fore the courts, is furnished directly to veterans, and in most cases, 
to injured employees under workmen’s compensation insurance. In 
cases of death, provision of income to surviving dependents is the 
primary requirement for restitution. 

While workmen’s compensation as such is beyond the scope of this 
note, it may be helpful toward an understanding of the philosophy 
underlying statutory systems of compensation to recall briefly the 
development of workmen’s compensation in the United States. The 
sharp increase in industrial accident rates that accompanied the rapid 
industrialization of the past century brought keen dissatisfaction 
with the common law principles governing employer negligence. Be- 
cause recovery by injured employees was often frustrated by the 
doctrines of contributory negligence, assumption of risk, and fellow 
servant, the principle of benefits regardless of negligence gradually 
evolved.*” 

At first, the employers’ liability statutes came into being curtail- 
ing the availability of some or all of the above three employer de- 

36 48 Stat. 8 (1933), as ey 38 U. S. C., §701 (1946); 48 Srar. 11 
(1935), as amended, 38 U. C., §718 (1946); 55 Srar. 608 
U. S. C., §725 (1946); 57 bm. 554 (1943), as amended, 38 U. S. C., 
(1986) "62 Stat. 1219 (1948), 38 U. S. C. Supp. III, §§ 740, 741 (1950). 

87 For a more comprehensive discussion of the growth of workmen’s com- 
pensation statutes, see Conard, A. F., Bustness ORGANIZATION, AGENCY AND 
EMPLOYMENT RELaTIONS (1950) pp. 129-145. See also publication no. 88 of 


the Public Administration Service, Workmen’s Compensation for Public Em- 
ployees (1944). 
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fenses to negligence suits. But these measures were not satisfac- 
tory; they proved unwieldy and costly to injured workers, and the 
awards varied from case to case depending on such variable factors 
as the abilities of attorneys, the temper of juries, and the financial 
resources of the plaintiffs. Since the turn of the century there has 
been a clearly defined, and by now, fairly complete evolution toward 
fixed and automatic payments for prescribed types of occupational 
injuries. Payments are made upon proof of employment and loss of 
earnings, and without proof of negligence. Underlying this develop- 
ment is the thesis that industrial accidents represent a risk that 
should be made part of the cost of production of each industry through 
the distributive medium of insurance. In the years between 1910 
and 1920, forty-three states established general workmen’s compensa- 
tion programs. Since that time, the rest of the states have enacted 
programs.** Under most of the state laws, employers are relieved 
of liability in tort actions. 

In line with the general development, provision of statutory bene- 
fits for civilian employees of the United States Government was first 
made in 1908,°° when such protection was accorded certain employees 
engaged in the construction of fortifications and reclamation projects 
or employed in arsenals and similar establishments. In 1916, the 
federal employees’ compensation program was enacted, providing 
similar protection for all federal employees against injuries or death 
incurred on the job.*? On October 14, 1949, this Act was amended 
to provide that it should serve as an exclusive remedy “in place of 
all other liability of the United States.” ** Thus Congress has ex- 
cluded federal employees from any other remedies, either judicial or 
legislative. Likewise, in most states, workmen’s compensation stat- 
utes provide the sole remedy for on-the-job injuries. 

Obviously the same considerations that gave rise to workmen’s 


38 For detailed information regarding the various state compensation laws, 
see Dept. oF Lasor Butt., No. 125, State Workmen’s Compensation Laws as 
of September 1950. 

39 35 Srat. 556 (1908). 

40 39 Stat. 742 (1916), 5 U. S. C., §751 (1946). 

41 The Employees’ Compensation Act amendments of 1949, 63 Strat. 861 
(1949), 5 U. S. C. Supp. IV, § 757 (b) (1951), provides as follows: 

“(b) The liability of the United States or any of its instrumentalities under 
this Act or any extension thereof with respect to the injury or death of an em- 
ployee shall be exclusive, and in place, of all other liability of the United 
States or such instrumentality to the employee, his legal representative, spouse, 
dependents, next of kin, and anyone otherwise entitled to recover damages from 
the United States or such instrumentality, on account of such injury or death, 
in any direct judicial proceedings in a civil action or in admiralty, or by pro- 
ceedings, whether administrative or judicial, under any other workmen’s com- 
pensation law or under any Federal tort liability statute: Provided, however, 
That this subsection shall not apply to a master or member of the crew of 
any vessel.” 
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compensation statutes apply to personnel of the armed forces. Their 
occupation is inherently hazardous, and is even less amenable than 
industrial occupations to the standards of negligence and due care 
that have been developed in the law. As a result, an elaborate system 
of statutory benefits has been provided. 

In the case of servicemen disabled in line of duty, the Federal 
Government has established a scale of benefits based on multiples 
of ten percent of the degree of disability, ranging from $15 a month 
for minor disability to $150. Additional amounts are payable for 
specific conditions such as the loss of a limb or an eye with the re- 
sult that rates may reach a level of $360 a month. Further incre- 
ments are payable, in such cases, for the veteran’s wife and depend- 
ents. Peacetime rates are established at eighty percent of wartime 
rates for the same conditions. 

In cases of the death of a serviceman or veteran as a result of war- 
time service, his widow is entitled to $75 a month for life unless 
she remarries. This is increased by $30 a month for a dependent 
child and $25 a month for each additional dependent child. The 
amount for children is increased where the widow is deceased or 
ineligible. Dependent parents are entitled to $60 a month.*? The 
peacetime rates are eighty percent of this. 

Bills have been introduced in the Congress to eliminate the exist- 
ing differential between rates of compensation for disability or death 
resulting from peacetime service and those provided for disability 
or death in time of war.** Logically it is difficult to justify such 
a differential, at least from the point of view of damages and com- 
pensation. The loss occasioned by death or injury is not lessened 
because it occurs in peacetime rather than wartime. But the Con- 
gress has maintained the differential for reasons that lie outside the 
bounds of compensation theory, involving primarily wartime morale 
considerations.** 

Besides the foregoing benefits which are generally referred to as 
compensation in the special terminology that has evolved with re- 
spect to veterans’ programs of the government, the Congress has 
also provided a death gratuity amounting to six months’ pay, which 
varies from $450 to $6000, depending on the person’s rank at time 


42 The veterans’ compensation statutes, supra note 36, provide simply for pen- 
sions, leaving to the President the responsibility for establishing the level of 
benefits “Y setting eligibility requirements. These were issued in Veterans’ 
Reg. No. 1 (a), as amended, 38 . Ch. 12. 

43H. R. 303, 1082, 1217, 1537, 3119, 82d Cong. (1951). 

44 See discussion 94 Cong. Rec. 7709 (1948), relative to S. 595, 80th Cong. 
(1948), a predecessor to the bills cited supra, note 43. See also Hearings be- 
fore Subcommittee of the Committee on Veterans’ Affairs on H. R. 303, 82d 
Cong., Ist Sess. (1951) p. 31. 
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of death.® A second gratuity was provided by the Serviceman’s 
Indemnity Act of 1951, passed on April 25, 1951, which gives to 
all persons in the Armed Forces free insurance against death in the 
amount of ten thousand dollars.*® 

The aggregate value of the financial protection against injury or 
death in service that the government has established is considerable. 
For example, it has been estimated that a twenty-eight-year-old 
widow of a serviceman deceased from service-connected causes re- 
ceives, in addition to the $10,000 plus six months’ pay, benefits 
which have a present value of $24,500 on the basis of normal life 
expectancy. This increases with the number of children; if the 
widow had three young children, aged one, five, and seven, the value 
would be about $35,700.*7 The seeming adequacy of these benefits 
makes a persuasive argument for the absence of any Congressional 
intent to accord additional judicial remedies under the Federal Tort 
Claims Act. 

In this regard, it is of considerable interest to examine a Presiden- 
tial veto of a private bill** which would have provided the sum of 
$5000 to the survivors of Lee Jones Cardy, who was killed while 
on active duty under circumstances very similar to those in the 
Brooks case, except that the former evidently occurred before the 
eligibility date set in the Federal Tort Claims Act. Decedent was 
on active duty status but on leave when he was killed by a negli- 
gently operated army truck. The President vetoed the bill because 
it provided a special benefit not available to other servicemen in 
similar circumstances. The veto message suggested that the Con- 
gress consider the question of whether or not a serviceman or his 
survivors should be permitted to maintain an action against the 
United States under the Federal Tort Claims Act in cases where 
statutory benefits are available, indicating that the “Federal Gov- 
ernment has gone to all reasonable limits in making provision for 
full discharge of the responsibility of the United States to the sur- 


45 41 Stat. 367 (1919) as amended, 57 Stat. 599 (1943), 10 U. S. C., § 903 


(1946). 

46 Public Law No. 23, 82d Cong., Act of April 25, 1951. In addition to these 
benefits described in the text, which are subsumed under the headings of com- 
pensation and gratuities, the law provides pensions to war veterans for dis- 
ablement (automatically presumed at age 65) not traceable to service in the 
Armed Forces. This is in the nature of an old age and disability pension. 
It is limited to individuals whose_income falls below a specified level ($2500 
a year in the case of a married man). The present level is $60 a month. Simi- 
lar benefits are available to widows of veterans deceased from non-service causes, 
subject to income qualifications. Veterans’ Regulation No. 1 (a), as amended, 
38 U. S. C. Ch. 12. 

47 See Hearings before Veterans’ Affairs Committee on H. R. 9437, 81st 
Cong., 2d Sess. (1950). 

48S. 2296, Bist Cong. (1950). 
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vivors of servicemen killed or injured in line of active duty.” * 
There is also a very strong suggestion that the statutory benefits 
are adequate. The President’s statement pointed out that Cardy’s 
widow would recover benefits in excess of $43,000 if she lived a 
normal life span. In addition she is entitled to receive benefits for 
her dependent child, and a death gratuity equal to six months of 
decedent’s pay. Further, the decedent’s dependent mother was also 
awarded compensation benefits in the amount of $60 a month. 

As yet, there has been no statutory provision making the service- 
men’s compensation laws the exclusive remedy for service-connected 
injuries, as has been done under the Federal Employee’s Compensa- 
tion Act. There have been federal cases, however, which reached 
this result. 

In Bradey v. United States, which involves a suit under the Pub- 
lic Vessels Act, the circuit court of appeals held that while there is 
nothing in the text of the Act to bar suits by members of the armed 
forces, “. . . because of the compensation elsewhere provided for such 
persons, they must be deemed excluded from its protection.” °° This 
holding antedates the enactment of the Federal Tort Claims Act, 
but there is no reason why it should not be equally applicable thereto. 
In the Dobson case, the circuit court of appeals held that the Public 
Vessels Act was not intended to cover servicemen. Citing the 
“. , . elaborate pension system for personal injury and loss of life 
incurred by officers and enlisted men in the navy”, the court con- 
cluded that, “. . . Congress meant to leave upon the members of the 
naval forces the same risks of injuries suffered in the service of the 
United States as they had before”, 7. e., prior to passage of the Act.™* 

Because of the close analogy between veterans’ benefits and work- 
men’s compensation, it might be expected that decisions relative to 
the exclusiveness of the statutory remedy under the Federal Em- 
ployees’ Compensation Act, prior to its amendment in 1949,°? would 
have precedent value in the case of veterans’ suits. Surprisingly, 
neither the Brooks nor Feres opinions go into this aspect of the issue. 
Perhaps the diversity that characterizes decisions on the exclusive- 
ness issue has dissuaded the Court from such a course. At the same 
time, it should be recognized that resort to some of these decisions 
may be made in future claims by servicemen or veterans. 

The most recent case is Gibbs v. United States,®* in which seven 
civilian employees of the United States government brought an 

49 17 Cong. Rec., July 14, 1950 at 12643. 

50 Supra note 21, p. 743. 

51 Supra note 19, p. 809. 


52 Supra note 41. 
5394 F. Supp. 586 (N. D. Cal. 1950). 
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action in tort under the Public Vessels Act for injuries suffered in 
an explosion at the San Francisco Naval Shipyard. Six of the plain- 
tiffs had accepted compensation under the Federal Employees’ Com- 
pensation Act. After examining the numerous statutes under which 
the United States has either consented to be sued for tort liability 
or provided compensation for injured employees, the court finds 
that the federal compensation benefits were not meant to be an exclu- 
sive remedy before the 1949 amendments. It did find, however, 
that there must be an election of remedies and that voluntary accept- 
ance of compensation is a bar to tort actions for damages against 
the United States. There are supporting dicta in at least two Su- 
preme Court decisions.** 

On the other hand, there is at least one instance in which the Fed- 
eral Employees’ Compensation Act was held to be the exclusive 
remedy.*> True, that case was distinguished by the fact that it was 
brought under the Tennessee Valley Authority Act of May 18, 1933, 
which is not entirely comparable to other statutes waiving govern- 
ment immunity to tort actions, but it may logically be questioned 
whether Congress intended to discriminate against T. V. A. em- 
ployees by barring them from alternative remedies available to other 
federal civilian employees. That some confusion has prevailed with 
respect to this issue of exclusiveness of the remedy is evident from 
the statement in the Gibbs case that suits have been allowed to pro- 
ceed against the United States and the United States Shipping Board 
Fleet Corporation without any discussion of the effect of available 
statutory compensation, 

Perhaps some significance should be attributed to the fact that 
Congress has resorted to the Federal Employees’ Compensation Act 
in certain cases to provide protection for military personnel injured 
or killed in active service. The Act of July 15, 1939,°* provides 
coverage under the Federal Employees’ Compensation Act for offi- 
cers and enlisted men of the Army Reserve Corps for injury or death 
suffered in performance of active duty or while engaged in author- 
ized training for any period of time. Members of the Naval Re- 
serve were accorded similar coverage under the Naval Reserve Act 
of 1938.57 Subsequently this was limited, in the case of Naval reserv- 
ists, to duty for periods of thirty days or less.°* Such payments 






54 See Dahn v. Davis, 258 U. S. 421, 428, 42 Sup. Ct. 320, 66 L. ed. 696 
(1922); Brady v. Roosevelt S. S. Co., 317 U. S. 575, 577, 63 Sup. Ct. 425, 
87 L. ed. 471 (1943). 

55 Posey v. T. V. A., 93 F. (2d) 726 (C. o A. 5th, 1937). 

56 53 Stat. 1042 (1939), 5 U.S. os § 797 (1946). 

5752 Stat. 1181 ek . U. ct. § aSse *1946). 

5860 Stat. 892, 34 U. » §855c (1946). 
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are limited expressly to periods of peace, but the Act of August 7, 
1946,°* provides that time of peace shall commence on September 8, 
1945, and run until a declaration of war. Since there has been no 
declaration of war in respect to the Korean campaign, many reserv- 
ists engaged in that fighting are covered under the Federal Em- 
ployees’ Compensation Act® while their comrades in arms are under 
the veterans’ compensation statutes. 

The Feres decision avoids the paradox that might have arisen had 
servicemen been allowed to bring suits under the Federal Tort Claims 
Act, when, at the same time, the Federal Employees’ Compensation 
Act, as an exclusive remedy, would bar such claims to servicemen 
covered under it. But there remains the more basic paradox of two 
parallel systems, one of which is established as an exclusive remedy 
while the other is not. True, the effect of the Feres decision is to 
deny the judicial remedy to servicemen coming within the standard 
of “incident to the service” set forth in that case. But this is based 
on the view that the Federal Tort Claims Act was intended to ex- 
clude claimants falling within this category rather than on the con- 
clusion that the statutory benefits afford the only remedy. While 
the practical effect is apt to be generally the same, the theoretical 
difference is evident. Furthermore, unless the judicial test of eligi- 
bility conforms to the administrative standard applicable to claims, 
inequities may occur. Examination of the criteria now applicable 
to servicemen’s claims confirms such fears. 


Criteria for Determining the Eligibility of Servicemen to Bring Suit 
Against the Government and to Obtain Statutory Benefits 


It will be recalled that Brooks’ father, a civilian, was injured along 
with Brooks, and was allowed to recover from the government for 
his injuries. The effort, implicit in the Brooks decision, to avoid 
an artificial distinction between civilian and servicemen on furlough 
is understandable, particularly when the problem is as dramatically 
presented as it was in that case. Nevertheless, it gives rise to rather 
basic logical difficulties. These stem from the very broad interpre- 
tation of service-connection in the regulations of the Veterans’ Ad- 
ministration, which, in brief, provide that any injury or disease in- 
curred by a member of the armed forces while in active service status 
will be deemed to have been incurred in line of duty, provided that 
it is not the result of his own willful misconduct. Active service is 
expressly defined to include periods of authorized leave. 


59 Tbid. 
60 Supra note 40. 
61 Supra note 36. 
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Originally, the service-connection test was promulgated by execu- 
tive order as Veterans’ Regulation Number 10, which confined the 
concept to actual military duty and periods of leave which did not 
“materially interfere with the performance of regular routine of 
duty.” *? The test was broadened and given a statutory basis under 
Public Law 439 enacted in 1944, which provided as follows: 


Sec. 2. That paragraph VIII of Executive Order Numbered 
6089, dated March 31, 1933 ( Veterans’ Regulation Numbered 
10, as amended; 38 USC, ch. 12) be amended to read as follows: 

“Par. VIII. An injury or disease incurred during military 
or naval service will be deemed to have been incurred in line 
of duty and not the result of the veteran’s own misconduct when 
the person on whose account benefits are claimed was, at the 
time the injury was suffered or disease contracted, in active 
service in the military or naval forces, whether on active duty 
or on authorized leave, unless such injury or disease was the 
result of his own willful misconduct... .” ® 


As a result of this test, the statutory benefits are available to serv- 
icemen whether or not they come within the narrower “incidence 
of service” test set forth in the Feres case. Accordingly, there 
exists an unhappy situation under which a serviceman injured while 
in the performance of actual military duty has only the statutory 
benefits whereas the serviceman injured on furlough has the bene- 
fit of both remedies. This startling result is mitigated only par- 
tially by the set-off requirements of the Brooks case. That decision 
indicates some doubt as to exactly what benefits Brooks had availed 
himself, leaving such determination to the lower court to which the 
case was remanded.** But it should be noted that Brooks unques- 
tionably could have had the benefit of the statutory compensation 
benefits, had he chosen, because under the aforementioned service- 
connection test now applied by the Veterans’ Administration, his 
injury would have been deemed to be service-connected. 

The distinction requires emphasis because in the Feres decision, 
the Court seems to regard the availability of statutory benefits as 
controlling, rather than the election to receive such benefits. Thus, 
by inference at least, it rules out the theory that there is available 


62 Veterans’ Reg. No. 10, as amended, 38 U. S. C. Ch. 12. 

63 58 Star. 752 (1944), 38 U. S. C. Supp. III, § 744 (1950). 

64 The Court is however quite emphatic about the set-off. 

“We... see... no indication that Congress meant the United States to 
pay twice for the same injury. Certain elements of tort damages may be the 
equivalent of elements taken into account in providing disability payments. It 
would seem incongruous . . . if the United States should have to pay in tort 
for hospital expenses it had already paid... .” Supra note 4, pp. 53-54. 
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performance of military duty. It is difficult to see how the illogical 
result of this lack of consonance between the Court’s standard and 
the legislative standard can be allowed to persist. The most obvious 
judicial solution would be to overrule the Brooks case and accept 
the service-connection test of eligibility for suits under the Federal 
Tort Claims Act. But in view of the uncertainty about legislative 
intent in this area, legislative amendments would be preferable. 


Conclusion 


It is generally agreed that for the foreseeable future the United 
States will have to maintain increased military forces, with military 
service a relatively universal obligation. It seems highly advisable, 
as a matter of national policy, to provide an adequate, fixed, and 
certain scale of benefits for members of the armed forces who suffer 
injury or death from any cause. Military service by its very nature 
involves a higher degree of risk than civilian pursuits, and as ex- 
perience has proven in the case of workmen’s compensation, the ju- 
dicial remedy has serious shortcomings. Further, in view of the 
special relation between servicemen and the government, the latter 
has a special duty to afford them adequate protection against the 
risks of their calling. Through the laws providing servicemen’s bene- 
fits, the government has recognized and undertaken to fulfill its obli- 
gation to compensate for such injuries in an equitable, consistent, 
and efficient manner which does not require members of the armed 
forces to undergo the expense and uncertainty of litigation. That 
Congress is moving further in this direction is evidenced by the fact 
that it recently passed a bill which substitutes for the optional, low- 
premium National Service Life Insurance hitherto available to serv- 
icemen, a fixed, automatic and gratuitous indemnity of $10,000 for 
all deaths incurred while on active duty.® 

It is not proposed to examine the wisdom of the interpretation of 
service-connection enacted into law by the Congress. While at first 
glance it appears more liberal than might seem warranted, there 
undoubtedly are large difficulties in the way of enforcing a more 
restrictive standard. Certainly, so long as the “draft” is in effect, 
imposing military service as a duty, it seems reasonable to hold that 
the government has a responsibility to provide protection to the 
draftee in active service whether or not he is on the job at the mo- 
ment of injury. Aside from the draft aspect of the question, it can 


65 See S. Rept. 91, 82d Cong. (1951) which, in reporting out the Service- 
men’s Indemnity Act of 1951, emphasizes the fact that the free life insurance 
feature of the bill provides uniform coverage for all men and the same pro- 
tection to all survivors of men who die in the military service (emphasis added). 
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also be argued that a military man, so long as he is in active service 
status, is always on duty to some extent. It is one of the peculiar 
characteristics of his calling and unquestionably is one of the ele- 
ments underlying the specialness of the soldier-sovereign relation. 
Such considerations very likely prompted the legislative enactment 
in 1944 of the more liberal service-connection standard, which is 
doubtless here to stay. 

Recognition of the service-conection test by the courts would af- 
ford a solution to the dilemma growing out of the Brooks and Feres 
decisions. The existing problem can be cleared up only by elimina- 
tion of the “incidence of service” standard evolved by these decisions 
as a determinant of liability, and the adoption of the simpler and 
more pragmatic test, namely, whether or not the claimant is eligible 
for statutory benefits. If this were done, any serviceman entitled 
to receive statutory compensation benefits would be barred auto- 
matically from the remedy provided by the Federal Tort Claims Act. 
It would require overruling of the Brooks case and the substitution 
for that standard of a requirement that plaintiffs seeking the judicial 
remedy in cases arising out of the injury or death of a serviceman, 
show an administrative determination that the injury or death was 
not service connected. Such a course of action would prevent a large 
increase in the volume of litigation that might otherwise be expected, 
and at the same time, avoid prejudicing the rights of personnel of 
the armed forces. 

Perhaps this move might be easier for the Court if the question 
of Congressional intent were clarified. Enactment of a simple amend- 
ment to the servicemen’s compensation laws, making it the exclusive 
remedy, as was done by the 1949 amendments to the Federal Em- 
ployees’ Compensation Act,®* would serve this purpose. 


Joun R. Stark. 


66 Supra note 41. 
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EvipENcE—FourtTH AMENDMENT—UNREASONABLE SEARCH AND 
SEIzuRE.—District of Columbia police arrested the defendant, with- 
out a warrant, on suspicion of petty larceny. A search was made, 
also without a warrant, of a desk assigned to the defendant for her 
exclusive use in the Federal Government office where she was em- 
ployed. The defendant did not voluntarily consent to the search, 
although her superior did give consent. The police found and seized 
evidence in the desk, of which defendant disclaimed ownership. The 
trial court admitted such evidence produced by the search and de- 
fendant was convicted of petty larceny. The Municipal Court of 
Appeals reversed the conviction on the ground that the defendant 
had a possessory interest in the desk assigned her and that the search 
by the police was such an invasion upon her privacy as to constitute 
a violation of the Fourth Amendment that provides, “the right of 
the people to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall not be violated. . . .” 
The government appealed. Held, the search by the police was pre- 
cisely the kind of search for evidence of a crime against which the 
constitutional prohibition was directed. Defendant’s exclusive right 
to use the desk assigned her made the search of it, without her con- 
sent, unreasonable. United States v. Blok, — App. D. C. —, 188 F. 
(2d) 1019 (1951). 

The factual situation presented by this case has apparently never 
before been presented to the courts. It presents the problem of 
whether a government employee, having the exclusive use of a desk 
in a government office, can invoke the protection of the Fourth 
Amendment to suppress evidence found during an unwarranted search 
of the desk assigned her. 

The safeguard provided by the Fourth Amendment against un- 
reasonable searches and seizures is a fundamental right which goes 
to the very essence of the individual liberties guaranteed under the 
Constitution. Harris v. United States, 331 U. S. 145, 67 Sup. Ct. 
1098, 91 L. ed. 1399 (1947). For this reason the courts have been 
most zealous in upholding the rights of the individual in cases of 
doubt. However, the courts have not laid down any steadfast rules 
on what constitutes an unreasonable search in a particular situation. 
Whether a search is unreasonable is a question of fact dependent 
on the circumstances of each case. United States v. Hotchkiss, 60 
F. Supp. 405 (Md. 1945); McKnight v. United States, — App. 
D. C. —, 183 F. (2d) 977 (1950). In the Hotchkiss case, federal 
officers acting on information that a still was operating, raided a 
farm. They detected the odor of mash and observed men moving 
in and out of a building, and then seized the still. The court held 
that considering all the surrounding circumstances the raid was 
reasonable, even though made without a warrant. 

In applying the standard of reasonableness, the surrounding cir- 
cumstances include the type of search being conducted, when con- 
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ducted, and the apparent urgency of the search at that exact time. 
Thus, it has been held that while it might be reasonable to search an 
automobile upon reasonable belief that a crime was being committed, 
it would be unreasonable, under similar circumstances, to search a 
dwelling. Carroll v. United States, 267 U. S. 132, 45 Sup. Ct. 280, 
69 L. ed. 543, Note (1925) 39 A. L. R. 811. The high mobility of 
vehicles, plus the impracticality of obtaining a warrant within such 
a short period of time, would justify such a search. Probable cause 
that a crime was being committed in their presence has been held 
sufficient to justify a search without a warrant by law officers. Tru- 
piano v. United States, 334 U. S. 699, 68 Sup. Ct. 1229, 92 L. ed. 
1663 (1948). Similarly, a search of the area immediately adjacent 
to the place of a lawful arrest is reasonable. Marron v. United States, 
275 U. S. 192, 48 Sup. Ct. 74, 72 L. ed. 231 (1927). 

On the other hand, general exploratory searches for the purpose 
of uncovering evidence of a crime, or for obtaining information, either 
with or without a search warrant, are unreasonable. Harris v. United 
States, supra; so is a search of a person’s premises or possessions 
when it is not incident to an arrest and made without a warrant. 
Agnello v. United States, 269 U. S. 20, 46 Sup. Ct. 4, 70 L. ed. 145, 
Note (1925) 51 A. L. R. 424. 

The search in the instant case was made without a warrant and 
appeared to be nothing more than a general exploratory search for 
evidence to use against the defendant. Nor did there seem to be 
an emergency or any other contingency that would justify the officers’ 
actions without first obtaining a search warrant from the proper au- 
thorities. The fact that the defendant had been arrested on suspicion 
of committing a crime was not justification. The constitutional pro- 
hibition protects all persons and extends to the guilty as well as the 
— United States v. Bianco, 94 F. Supp. 239 (W. D. Pa. 
1950). 

Assuming arguendo that the search in the principal case was un- 
reasonable, the defendant cannot invoke this defense unless she can 
show an interest, proprietary or possessory, in the premises searched 
or the property seized. Without such an interest the wrong would 
have been committed against her employer, not against the defendant. 
United States v. Conoscente, 63 F. (2d) 811 (C. C. A. 2d, 1933) ; 
United States v. Muscarelle, 63 F. (2d) 806 (C. C. A. 2d, 1933) ; 
United States v. Messina, 36 F. (2d) 699 (C. C. A. 2d, 1929). One 
who has no interest in the premises searched or the property seized 
may not suppress evidence obtained by a search and seizure viola- 
tive of the rights of another. In re Nassetta, 125 F. (2d) 924 
(C. C. A. 2d, 1942). The right of protection against unreasonable 
searches and seizures is personal and cannot be availed of by one 
not having any interests involved. Shore v. United States, 60 App. 
D. C. 137, 49 F. (2d) 519 (1931). Thus in Connolly v. Medalie, 58 
F. (2d) 629 (C. C. A. 2d, 1932), the court refused the defendant 
the protection of the Fourth Amendment. There the defendant was 
the night watchman, and federal agents broke in without a warrant 
or probable cause and found a liquor still. The court held that the 
defendant’s relation to the premises was only that of an employee 





110 THE GEORGE WASHINGTON LAW REVIEW 


and the entry and search was no wrong to him, but only to his em- 
ployer. 

Mere workmen employed in the premises or around the grounds, 
and not domiciled there, cannot raise the constitutional question of 
unreasonable search and seizure. United States v. Muscarelle; 
United States v. Conoscente, both supra. They do not possess a suf- 
ficient interest to come under the Fourth Amendment. Federal 
courts with unanimity have denied standing to one whose personal 
rights have not been infringed. Jeffers v. United States, — App. 
D. C. —, 187 F. (2d) 498 (1950). 

However, in Alvau v. United States, 33 F. (2d) 467 (C. C. A. 9th, 
1929), it was held that a visitor domiciled in the residence as a guest 
of the owner, at the time of the search, was entitled to the benefit of 
the unreasonable search and seizure clause. It would appear that 
residence, even if temporary, gives one a sufficient interest so as to 
come under the search and seizure clause of the Fourth Amendment. 

The defendant’s position in the principal case presents a more 
difficult situation. She disclaims ownership of the property seized 
in the search. Therefore, her right to invoke the protection of the 
Fourth Amendment must depend upon whatever interest she had in 
the desk searched. The court decided that defendant’s exclusive use 
of the desk gave her the necessary interest to object to the search. 
The court cited Klee v. United States, 53 F. (2d) 58 (C. C. A. 9th, 
1931), to demonstrate how little an interest is needed to invoke the 
Fourth Amendment. There a person holding under a void sublease 
was held to have such an interest as to avail himself of the protection 
of the Fourth Amendment. That case is easily distinguishable from 
the principal one. There a state statute was involved which made 
a holder under a void lease a tenant at sufferance. In that capacity 
he was not a trespasser but he held an interest in the land good 
against all the world including the owner, until the owner made a 
formal demand that he leave. No such interest is involved in the 
principal case. 

The case most closely approximating the factual situation in the 
principal case is United States v. Ebeling, 146 F. (2d) 254 (C. C. A. 
2d, 1944). There the defendant was a traffic manager, with the use 
of a desk in his employer’s office. He attempted to invoke the 
Fourth Amendment to suppress evidence taken from the desk as a 
result of a search and seizure by the police. The court, on appeal, 
did not fully decide the point because of the insufficiency of the record 
sent up to the court, plus the fact that his general objection to the 
admission of the evidence was too vague. However, the court indi- 
cated that the defendant would have no standing to complain as the 
search was a wrong to his employer and not to him. The dictum of 
that case implies that if the exact point ever came before the court 
properly it would refuse the defendant the protection of the Fourth 
Amendment. 

The dictum in United States v. Ebeling, supra, appears to be the 
more enlightened and desirable view. An employee’s right to the use 
of a desk, exclusive or otherwise, carries with it no actual interest 
in the property. Desks and other equipment are mere instrumen- 
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talities, tools of industry, used in the furtherance of the particular 
purpose of the office. No proprietary or possessory interest attaches 
to any particular employee solely on the basis of a right to use a 
piece of office equipment. Only an owner, or superior appointed by 
the owner, has control and possession of such objects. The most 
that can be said for the employee’s side is that such a person has a 
temporary limited physical custody for a particular purpose. Such 
possession, if it can be called that, does not justify its use as a shield 
under the Fourth Amendment. 

The court in the instant case adopted a very liberal view in arriv- 
ing at the conclusion that the defendant had a possessory interest in 
the desk. In fact, it might be said that the court created a constitu- 
tional right in the defendant that she had not previously possessed. 
A search by her superiors, regardless of their motives, could hardly 
have been a basis for protest by the defendant; nor would the fact 
that she kept personal property in the desk change her standing. Her 
use of the desk was restricted to the limited purpose for which she 
was employed. She had no substantial rights in the desk which could 
be infringed upon by an unauthorized search. 

It is submitted that the court here, in an attempt to protect a right 
which the defendant did not possess, erroneously excluded competent 
evidence. Although it is important that the courts zealously guard 
personal rights and liberties guaranteed by the Fourth Amendment, 
they should be careful not to extend this protection to persons and 
situations that it was never intended to protect. A. M 


Lasor LAW—EMPLOYER PREROGATIVE CLAUSE—REFUSAL TO Bar- 
GAIN.—Petitioner, in bargaining with the employees’ representatives, 
insisted on the inclusion of a “management prerogative clause.” The 
National Labor Relations Board found, inter alia, that the petition- 
er’s insistence on the prerogative clause as a condition precedent to 
the execution of any agreement, constituted a refusal to bargain per 
se. The employer petitioned for a review of that part of the board’s 
order requiring petitioner to cease insisting as a condition of agree- 
ment, that the union agree to such a prerogative clause in employer- 
employee contracts; the board asked for an enforcement order. Held, 
the employer, in insisting on the prerogative clause, did not refuse 
to bargain collectively and that part of the board’s order requiring 
him to cease insisting on the clause is denied. American National 
Insurance Co. v. N. L. R. B., 187 F. (2d) 307 (C. A. 5th, 1951). 

Section 8 (a) (5) of the Labor Management Relations Act, 1947, 
61 Stat. 136 (1947), 29 U. S. C., Supp. IV, § 141 et seg. (1951), 
requires an employer “. . . to bargain collectively with the represen- 
tatives of his employees, subject to the provisions of section 9 (a).” 
The relevant provisions of the latter section provide for “. . . collec- 
tive bargaining in respect to rates of pay, wages, hours of employ- 
ment, or other conditions of employment. . 

Although the scope of the issues that the employer i is required to 
include within the terms of his collective bargaining negotiations by 
this section of the Act, constitutes a difficult and presently contro- 
versial problem, certain subjects have been held proper items for 

8 
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collective bargaining, including paid vacations and holidays, Singer 
Mfg. Co. v. N. L. R. B., 119 F. (2d) 131 (C. C. A. 7th, 1941); in- 
dividual merit wages increases, N. L. R. B. v. J. H. Allison & Co., 
165 F. (2d) 766 (C. A. 6th, 1948); seniority system, N. L. R. B. 
v. Highland Park Mfg. Co., 110 F. (2d) 632 (C. C. A. 4th, 1940) ; 
work scheduling, Woodside Cotton Mills, 21 N. L. R. B. 42, 54-58 
(1940), noted in Electric Ry. Employees v. Wisconsin Board, 340 
U. S. 383, 399, 71 Sup. Ct. 359 (1951); the company’s method of 
subcontracting work, Timken Roller Bearing Co. v. N. L. R. B., 161 
F. (2d) 949 (C. C. A. 6th, 1947); pensions, Inland Steel Co. v. 
N. L. R. B., 170 F. (2d) 247 (C. C. A. 7th, 1948) ; and group in- 
surance, N. L. R. B. v. General Motors Corp., 179 F. (2d) 221 
(C. A. 2d, 1950) ; Inland Steel Co. v. N. L. R. B., supra. But see 
J. I. Case Co. v. N. L. R. B., 321 U. S. 332, 339, 64 Sup. Ct. 576, 88 
L. ed. 762 (1944). 

The controversial prerogative clause insisted upon by the employer 
in the instant case was one whereby the employer reserved the ex- 
clusive right to hire, discharge and discipline employees and to de- 
termine work schedules, without recourse to arbitration. In view of 
the above decisions, there can be no doubt that the subjects reserved 
by the proposed prerogative clause in the instant case were properly 
the subjects of collective bargaining. 

The real question then becomes whether or not the insistence by 
the petitioner on the prerogative clause permitting unilateral action 
by him on the very aspects of employment expressly designated for 
‘ collective bargaining by the Act as a condition precedent to any bar- 
gaining, constitutes a refusal to bargain on his part. 

The court pointed out that prior to the Labor Management Rela- 
tions Act, 1947, there had been some confusion as to what the term 
“collective bargaining” required of employers. This resulted, ac- 
cording to the court, because of the assertions by the board that the 
words meant that the employer had to agree to terms proposed by 
the union or, if the terms were reasonable in the opinion of the board, 
be found guilty of not bargaining in good faith. The definition of 
“collective bargaining” now found in the Act provides that there is 
an obligation to confer in good faith with respect to the subjects set 
forth in section 9 (a) ; it specifically states that neither party is com- 
pelled to agree to proposals of the other party, or make concessions. 
Labor Management Relations Act, 1947, supra, Section 8 (d). The 
court went on to say that with this definition there is no longer any 
basis for differences of opinions as to what collective bargaining 
means, and therefor the petitioner had a right to insist upon the in- 
clusion of the prerogative clause. 

While it is true that, “So far as the Act itself is concerned these 
[ wages, hours or working] conditions may be as bad as the employee 
will tolerate or be made as good as they can bargain for... .” Ter- 
minal R. R. Assn. v. Brotherhood of R. R. Trainmen, 318 U. S. 1, 
p. 6, 63 Sup. Ct. 420, 87 L. ed. 571 (1943), it would seem that the 
insistence by the employer, as a condition precedent to entering into 
any bargaining agreement, on provisions inconsistent with the basic 
policy of the act, (that conditions of employment will be a subject 
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of collective bargaining) would be unlawful. “Compliance with the 
Act’s requirement of collective bargaining cannot be made dependent 
upon the acceptance of provisions in the agreement, which by their 
terms or in effectuation, are repugnant to the Act’s . . . basic policy.” 
N.L. R. B. v. National Maritime Union of America, 78 N. L. R. B. 
971, 982 (1948), enforcement granted, 175 F. (2d) 686 (C. A. 2d, 
yes cert. denied, 338 U. S. 954, 70 Sup. Ct. 492, 94 L. ed. 589 
(1950). 

It is submitted that insistence by an employer that as a condition 
precedent to bargaining he be allowed to have unilateral control over 
working conditions, when the union wishes to bargain with the idea 
of settling such a matter by agreement, is quite different from mak- 
ing the same demand or proposal over a conference table. N. L. R. B. 
v. Alabama Marble Co., 83 N. L. R. B. 1047 (1949), enforcement 
granted, 185 F. (2d) 1022 (C. A. 5th, 1951). If the latter proce- 
dure were followed, and the union agreed to a proposal to give the 
employer such unilateral rights, it would, in effect, be waiving its 
statutory rights to bargain collectively on those conditions, a waiver 
that is generally accepted as permissible by the board. N. L. R. B. 
v. Dorsey Trailers Inc., 179 F. (2d) 589 (C. A. 5th, 1950) (an agree- 
ment not to strike); General Controls Co., 88 N. L. R. B. 1341 
(1950) (an agreement to let employer decide on individual merit 
increases). Where, however, the employer insists on the clause as 
a condition precedent, his action amounts to a refusal to submit the 
issues to the bargaining process at all—a position that is not in har- 
mony with the statutory obligation to bargain collectively on those 
issues. Aluminum Ore Co. v. N. L. R. B., 131 F. (2d) 485 (C.C. A. 
7th, 1942); Singer Mfg. Co. v. N. L. R. B., supra; N. L. R. B. v. 
Westinghouse Air Brake Co., 120 F. (2d) 1004 (C. C. A. 3d, 1941) ; 
Bethlehem Steel Co., 89 N. L. R. B. 341 (1950). 

It is submitted that the court in the instant case based its decision 
on the erroneous presumption that the prerogative clause itself was 
an ordinary subject of collective bargaining, and that therefore the 
petitioner could just as properly insist upon including the clause as 
the union could insist upon refusing to do so. In fact, however, and 
as found by the board and not disputed, the clause was not a sub- 
ject of collective bargaining, but a condition precedent to arriving 
at any agreements, a position that, in view of the statute and court 
decisions, is prohibited. 

The Supreme Court recently noted and relied in part on the board’s 
decision of the instant case, Electric Ry. Employees v. Wisconsin 
Board, supra. In view of this decision, the board petitioned the court 
of appeals for a rehearing of the case; it was denied on April 2, 1951. 
J. 1.1L. 


SECURITIES AND EXCHANGE COMMISSION—REORGANIZATION OF 
Pusiic Utitiry Hotpinc CompANy—EVALUATION OF StTocK Op- 
TION WARRANTS.—Pursuant to Section 11 (e) of the Public Utility 
Holding Company Act of 1935, 49 Star. 822 (1935), 15 U. S. C., 
§ 79k (e), the S. E. C. approved as “fair and equitable” a reorgan- 
ization plan of petitioner, a registered holding company. The plan 
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provided for dissolution of the company and distribution of its assets 
among its stockholders, which dissolution was contingent upon exe- 
cution of a consolidation provision and general simplification of the 
companies involved. Under the plan no participation was to be ac- 
corded the company’s stock option warrants, and all rights thereon 
would terminate upon consummation of the plan. Each warrant rep- 
resented an option to purchase one and one-sixth shares of common 
stock of the corporation upon payment of $50. This gave the war- 
rants an exercise price of $42.86 per share. The commission, finding 
no reasonable expectation that the market price of the common stock 
would exceed the exercise price of the option warrants within the 
forseeable future, approved the plan. An enforcement order of the 
district court, obtained by the commission over the objection of war- 
rant holders, was reversed by the court of appeals on the ground 
that the commission’s findings of no present value in the warrants 
was unsupported by evidence since the option was perpetual and 
testimony was received by the commission showing a continuous 
past and present market value for these warrants. Certiorari was 
granted by the Supreme Court. Held, that the Act does not require 
proof that the warrants are wholly worthless and without market 
value to sustain their elimination in such reorganization, their value 
being determined on the commission’s informed estimate of future 
earnings of the company. Niagara Hudson Power Corp. v. Leven- 
tritt, 340 U. S. 336, 71 Sup. Ct. 341 (1950). 

Judicial review of evaluations of stock option warrants has been 
extremely rare. The problem facing the Court, whether market value 
of the warrants should preclude the commission from approving their 
non-participation as valueless, was made no less acute by the fact 
that the decision recognizing market value was from the Court of 
Appeals, Second Circuit. S. E. C. v. Leventritt, 179 F. (2d)! 615 
(C. A. 2d, 1950). Petitioning for certiorari from that decision the 
company alleged that the court of appeals had substituted its own 
judgment and evaluation for that of the commission in holding that 
evidence of market value requires the commission to assign some 
value to the warrants. The findings of the S. E. C. are not subject 
to judicial reexamination where the findings rest on valuations in re- 
organizations unless such findings are not supported by substantial 
evidence or are not in accord with legal standards. S. E. C. v. Cen- 
‘0 Corp., 338 U. S. 96, 69 Sup. Ct. 1377, 95 L. ed. 1836 

1949). 

The majority, in the principal case, agreed with the contention 
of the commission, co-petitioner, that its approval of reorganization 
plans as “fair and equitable” to the persons affected, where partici- 
pation is denied a class of securities, depends upon whether a recog- 
nizable intrinsic value exists rather than existence or absence of mar- 
ket value. The administrative agency, rather than the courts, has 
been authorized to draw inferences from the facts, and it is the func- 
tion of the agency, an expert in its field, to weigh testimony and ap- 
praise circumstantial and conflicting evidence. In re Commonwealth 
and Southern Corp., 184 F. (2d) 81 (C. A. 3d, 1950) citing N. L. 
R. B. v. Link-Belt Co., 311 U. S. 584, 61 Sup. Ct. 358, 85 L. ed. 368 
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(1941), and Pacific Gas & Electric Co. v. S. E. C., 127 F. (2d) 378 
(C. C. A. 9th, 1942). 

In the Commonwealth case, supra, involving an amended liquida- 
tion plan, the commission was upheld in not recognizing “trading” 
or “premium” value where an increase in the common stock would 
have had to exceed by nearly five times its market price in eighteen 
years to equal the exercise price of the warrants. Determination 
of the rights of security holders by the S. E. C. must be made on an 
analytical rather than on a speculative basis through the “invest- 
ment” or “going concern” value of securities at the time the surren- 
der is to become effective. S. E. C. v. Central-Illinois Corp., supra. 
In the principal case the commission weighed evidence of market 
value of the warrants and reference was made to such value in the 
findings to the effect that, although the warrant holders have the 
right to purchase common stock at any time, which perpetual feature 
gives the warrants some present value in the market, that value was 
too small to justify its recognition in a reorganization. Holding 
Company Act Release No. 9270 (Aug., 1949). Cf. In re Electric 
Power & Light Corp., Holding Company Act Release No. 8889 
(1949), aff'd, 176 F. (2d) 687 (C. A. 2d, 1949). The commission 
had received evidence of past earnings, net income, operating ex- 
penses of the utilities, effect of regulation, earning forecasts for the 
new operating company (prepared by a non-affiliated engineering 
firm), past and present stock dividends, and market value of the 
securities involved. The conclusions and findings were based upon 
all the circumstances of past earnings and market value as well as 
upon its own judgement and predictions of future earnings. In the 
determination of what is “fair and equitable” in simplification plans 
under the Holding Company Act, rights of security holders must be 
weighed as exactly as circumstances will permit so that each security 
holder may be compensated as nearly as possible for that which he 
is giving up. In re S. E. C., 142 F. (2d) 411 (C. C. A. 3d, 1944), 
aff'd, 323 U. S. 624, 65 Sup. Ct. 483, 89 L. ed. 511 (1945). The 
“fair and equitable” standard permits satisfaction of the claims of 
security holders to be made without dollar valuation so long as each 
security holder receives the equitable equivalent of the rights sur- 
rendered. Otis v. S. E. C., 323 U. S. 624, 65 Sup. Ct. 483, 89 L. ed. 
511 (1945). 

The commission, in evolving standards to be applied to reorgan- 
ization plans, is not bound by settled judicial principles. S. E. C. v. 
Chernery Corp., 318 U.S. 80, 63 Sup. Ct. 454, 87 L. ed. 626 (1943). 
Here, however, the commission had not acted without precedent. 
The criterion of investment value on estimates of future earnings, as 
used in S. E. C. v. Central-Illinois Corp., supra, has come into use 
in public utility holding company simplifications from reorganizations 
under former Section 77B of the Bankruptcy Act, 48 Star. 912 
(1934), Code of Laws of the U. S. § 207 (1935). Group of Institu- 
tional Investors v. Chicago, M., St. P., & P. R. R. Co., 318 VU. S. 
523, 63 Sup. Ct. 727, 87 L. ed. 959 (1943) held earning power to 
be the primary test in such reorganization, as was the policy in for- 
mer railroad reorganizations under equity proceedings. Ecker v. 
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Western Pacific R. R. Co., 318 U. S. 448, 63 Sup. Ct. 692, 87 L. ed. 
892 (1943); Consolidated Rock Products Co. v. DuBois, 312 U. S. 
510, 61 Sup. Ct. 675, 85 L. ed. 982 (1941). Present investment value 
based on prospective earnings has been the determining factor in 
assigning value to securities in Otis v. S. E. C., supra; Electric Power 
& Light case, supra; Lahti v. New England Power Assoc., 160 F. 
(2d) 845 (C. C. A. Ist, 1947); and in In re Jacksonville Gas Co., 
46 F. Supp. 852 (S. D. Fla. 1942). 

Denial of participation of warrants in reorganizations of this na- 
ture has been upheld in Jn re American & Foreign Power Corp., 
Holding Company Act Release No. 7815 (1947), enforcement 
granted, 80 F. Supp. 514 (S. D. Me. 1948) ; In re United Gas Corp., 
58 F. Supp. 501 (Del. 1944) ; and in In re American States Utilities 
Corp., Holding Company Act Release No. 6540 (1946) (where op- 
tions were for purchase of common stock at $20 a share, and the 
common stock’s future earnings were given as 53 cents a share). In 
the Commonwealth case, supra, the court upheld findings of the com- 
mission that the warrants had no recognizable value where the testi- 
mony of the corporation’s president was that the most optimistic view 
of the board of directors failed to reveal prospective earnings which 
would make the common stock worth $30 a share (exercise price of 
the warrants). 

Participation of the warrants in reorganization was permitted in 
In re Community Gas and Power Co., 168 F. (2d) 740 (C. C. A. 
3d, 1948); and in the Electric Power & Light case, supra, in the 
amount of the ratio the warrants held to the common stock, depend- 
ing largely upon market value, allowing one share of common stock 
of the new corporation for three of the warrants in the latter case. 
The court of appeals, in the principal case, noted that the warrants 
depreciated in value with each depreciation in value of the stock and 
correspondingly rose with appreciations in the common stock. There 
was no stable ratio between the fluctuations of the two securities but 
the court of appeals deemed important the fact that at no time, even 
when the common stock reached its lowest level, were the warrants 
without value in the market. Frankfurter and Black, JJ., dissented, 
agreeing with the court of appeals that the commission should take 
another look. It is interesting to note that the only dissent on the 
commission was made by Commissioner McEntire on grounds other 
than the exclusion of the option warrants. 

Warrants, the lowest priced securities, have proven a source of 
speculation in the market. Because of perpetual call features, their 
holders seldom, if ever, exercise them, preferring, rather, to trade 
in the warrants in the expectation of profits from a rising market. 
Dewing, THE FINANCIAL Poticy or Corporations (1941) pp. 253, 
254. This speculation by conservative investors is utilized in connec- 
tion with bonds or preferred stock purchases to tie in a chance of 
additional gain with small risk. Graham and Dodd, Security 
ANALysis (1940) pp. 640, 641; Hoagland, Corporate FINANCE 
(1947) pp. 277 et seq. Thus, the issue as to whether the speculative 
factor in market value must be accorded recognition could not have 
been more clearly put since these warrants depended wholly on the 
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market for their value rather than on intrinsic or investment value 
as indicated by future earnings predictions. Such “colloquial equity” 
as may be attributed to these warrants was rejected in S. E. C. v. 
Central-Illinois Corp., supra. Distributions of assets are to be made 
on a going concern basis and not as though liquidation were taking 
place. Otis v. S. E. C., supra. It should be noted here that the words 
“fair and equitable” have been held to be words of art requiring 
application of the rule of strict priority, 7. e., the rights to be accorded 
in the order of priority of the various classes of securities involved 
in the reorganization, in approving or rejecting particular securities. 
Case v. Los Angeles Lumber Products Co., 308 U. S. 106, 60 Sup. 
Ct. 1, 84 L. ed. 110 (1939). 

Even in the Electric Power & Light and Community Gas & Power 
cases, supra, where the warrants participation was permitted, assign- 
ment of value was made with a view to estimated earnings. This 
criterion appears to give the better result in agency action calculated 
to eliminate the uncertainties inherent in speculation. W. C. G. 


TAXATION—CAPITAL GAINS—PROCEEDS From SALE oF CITRUS 
Grove.—Petitioner was engaged in the business of growing and sell- 
ing oranges. In 1945 she sold her entire citrus grove including an 
unsevered crop of immature oranges. Petitioner reported the gain 
resulting from the sale in her income tax return as a gain from the 
sale of a capital asset held for more than six months. The Commis- 
sioner of Internal Revenue allocated a part of the purchase price to 


the fruit on the trees and caused that amount to be taxed as ordinary 
income. Petitioner paid the deficiency plus interest thereon in July 
1949. She then filed a claim for a refund of said income taxes which 
was rejected and disallowed by the Commissioner of Internal Reve- 
nue. This suit was instituted to recover said sum so paid with inter- 
est thereon. Held, that the entire gain from sale of land, citrus grove 
and fruit was a gain from the sale of a capital asset held for more than 
six months, and must be taxed accordingly. Jrrgang v. Fahs, 94 F. 
Supp. 206 (S. D. Fla. 1950). 

There was no dispute as to the proceeds from the sale of the land 
and the trees. This admittedly was taxable under Section 117 (j) of 
the Internal Revenue Code, only as a gain from the sale of a capital 
asset. The problem was whether the proceeds from the sale of the 
fruit should also be taxed as gain from the sale of a capital asset or 
as ordinary income. If the fruit did not represent property of a kind 
properly includible in the inventory of the taxpayer if on hand at the 
close of the taxable year, or property held by the taxpayer primarily 
for sale to customers in the ordinary course of his trade or business, 
then it was taxable only as gain from the sale of a capital asset under 
Section 117 (j). 

The court held that fruit on the tree is incapable of accurate count- 
ing and positive valuation so by the Internal Revenue Bureau’s inter- 
pretation, the petitioner was precluded from including her citrus fruit 
on the tree in an inventory. 

Under Florida law, the fruit on the trees was a part of the realty, 
Adams v. Adams, 158 Fla. 173, 28 So. (2d) 254 (1946), so the en- 
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tire property sold was real property within the meaning of Section 
117 (j), supra. The proof showed that the land and trees had been 
held for more than six months, and that the immature fruit had been 
on the trees for more than six months, so the only factor which could 
prevent the entire transaction from being taxable as a capital gain 
would be if the oranges on the trees were property held primarily 
for sale to customers in the ordinary course of business. 

The court, in the instant case, decided that the petitioner was not 
in the business of selling citrus groves with fruit thereon but in the 
business of selling mature fruit as a product separate from the grove. 
It held therefore, that the fruit on the trees was not held primarily 
for sale to customers in the ordinary course of business, so the pro- 
ceeds from the sale thereof were taxable as a capital gain only, and 
in support of this holding the court relied primarily on the case of 
Butler Consolidated Coal Company, 6 T. C. 183 (1946). Respondent 
called to the attention of the court the Commissioner of Internal 
Revenue’s Interpretation which states that in situations such as here, 
a portion of the selling price should be allocated to the fruit and 
taxed as ordinary income. I. T. 3815, 1946-2 Cum. Bull. 30. The 
court dismissed this summarily, saying that insofar as it was opposed 
to the court’s conclusion, it was contrary to law, invalid and unen- 
forceable. 

No objection can be made to the court’s ruling that the fruit on 
the tree was not properly includible in an inventory as this follows 
the view of the Bureau of Internal Revenue. 

However, the court appears to have erred in holding that the fruit 
on the tree was not property held primarily for sale to customers in 
the ordinary course of business. That the oranges were a part of the 
realty should not affect the result, as it has been repeatedly held that 
where realty is held for sale in the course of business, proceeds from 
the sale of it are taxable as ordinary income. Richards v. Commis- 
sioner, 81 F. (2d) 369 (C. C. A. 9th, 1936); I. N. Burman, 23 
B. T. A. 639 (1931) ; John M. Welch, Sr., 19 B. T. A. 394 (1930). 
Neither should the fact that the oranges were sold together with 
the land and trees, which were not held for sale in the course of busi- 
ness, govern the nature of the transaction. In analogous situations 
involving the sale of an entire business together with stock in trade, 
fixtures, good will, etc., it has been held that the transaction should 
not be treated as the sale of a single asset but would be comminuted 
into its fragments and each fragment would be separately matched 
against the definition in the statute of capital assets. Walliams v. 
McGowan, 152 F. (2d) 570 (C. C. A. 2d, 1945); Green v. Allen, 
67 F. Supp. 1004 (D. C. Ga. 1946) ; Violet Newton, 12 T. C. 204 
(1949). As indicated above, the court reasoned that the petitioner 
was not in the business of selling citrus groves with fruit on the trees 
and therefore, there was no sale to customers in the ordinary course 
of business. But in a case where an individual was in the hardware 
business, and sold his store as well as merchandise and fixtures, it 
was held that although the individual wasn’t in the business of selling 
hardware stores, part of the purchase price should be allocated to the 
merchandise and as that was property held for sale in the ordinary 
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course of business, the proceeds from the sale of the merchandise 
should be taxed as ordinary income. Williams v. McGowan, supra. 
That reasoning would appear to be applicable in the principal case. 

The court in the principal case decided that petitioner was not in 
the business of selling unripe fruit and so the fruit was not held for 
sale in the course of business, relying upon Butler Consolidated Coal 
Company, supra. However, the cases are clearly distinguishable. 
There, property, underlaid with coal, was sold and it was held that 
the coal in place was not held for sale in the course of business. But 
the petitioner in that case had discontinued mining operations for 
eleven years prior to the sale and so was not in the business of selling 
coal at all. Here the petitioner had been selling her fruit every year 
up to the time she sold her grove. And it is apparent that if she 
hadn’t been able to procure a purchaser for her grove, she would have 
sold the fruit when it matured. The fact that petitioner was able to 
procure a purchaser for her grove doesn’t change the purpose for 
which the fruit was held. Furthermore, although petitioner had never 
sold the fruit while on the tree in an immature state, she could have 
done so, Tillis v. Western Fruit Growers, 44 Cal. App. (2d) 826, 
113 P. (2d) 267 (1941), and it would seem clear that such a trans- 
action would have been held to be a sale in the ordinary course of 
business. 

Almost immediately following the decision in the instant case, the 
Tax Court was confronted with the same problem. Ernest A. Wat- 
son, 15 T. C. No. 104 (1950). The facts in that case were on all 
fours with the principal case and the petitioner relied on Butler Con- 
solidated Coal Company, supra, and other similar cases. The court 
distinguished those cases and decided against the petitioner. It said 
that it is not the nature of the property which is determinative of 
whether gain realized from the sale thereof is to be taxed as capital 
gain, but rather the purpose for which the property is held or used. 
It held that the holding of oranges primarily for sale in the course 
of business was not changed to a holding primarily for some other 
purpose because the grower managed to realize his purpose to sell 
by making a sale to his liking before the oranges were mature or be- 
cause the land was also sold as a part of the transaction. Proceeds 
from the sale of the oranges in that case were held to be taxable as 
ordinary income. 

Following on the heels of this decision, the Tax Court held the 
same way as to proceeds from the sale of an apple orchard with fruit 
on the trees, Harry L. Miller, P-H 1951 T. C. Mem. Dec. § 51,064 
(1951); proceeds from the sale of a fruit grove with fruit on the 
trees, Louise Owen, P-H 1950 T. C. Mem. Dec. { 50,300; and pro- 
ceeds from the sale of a farm with a growing crop of wheat, Thomas 
J. McCoy, 15 T. C. No. 106 (1950). Thus the Tax Court, which is 
composed of experts on the subject of Taxation, has demonstrated 
conclusively that it holds proceeds from the sale of citrus fruit on 
the trees, when sold with the land and trees, to be taxable as ordi- 
nary income under Section 117 (j), supra. The court receives sup- 
port in this stand from I. T. 3815, supra, especially in view of the 
rule that administrative interpretations of an ambiguous statute by 
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those in charge of its administration and enforcement are to be given 
great weight by the courts. See White v. Winchester Country Club, 
315 U. S. 32, 41, 62 Sup. Ct. 425, 86 L. ed. 619 (1942); Brewster 
v. Gage, 280 U. S. 327, 336, 50 Sup. Ct. 115, 74 L. ed. 457 (1930). 
It is submitted that the holding of the principal case is unsound. 
The purpose for which the fruit is held should govern under Section 
117 (j), supra, and the fruit clearly seems to have been held for sale 
to customers in the ordinary course of business. The decision of the 
Tax Court in the Watson case, supra, is more logical and receives 
the greater support from the decided cases which come closest to the 
point. Therefore, I. T. 3815, supra, is valid and should be followed 
in cases of this type. x. #. &. 


TAXATION—SOCIAL WELFARE ORGANIZATION—PATRONAGE RE- 
BATES TO COOPERATIVE MEMBERS AS CHARITABLE CONTRIBUTIONS.— 
Taxpayer is a New York milk producer-consumer cooperative which 
was formed as a non-stock corporation to operate for the mutual help 
of its members, rather than for profit. Consumer and producer mem- 
berships were open to anyone complying with certain conditions. 
Through its officers taxpayer had interested itself in many aspects 
of the milk industry, seeking to make improvements and reforms for 
both the farmers’ and consumers’ benefit. Also it had organized milk 
stations for the sale of milk at reduced prices in community service 
centers and low cost housing developments, and had cooperated in 
subsidized school milk programs, as well as competing vigorously 
with commercial milk distributors with the intent to make a fair re- 
turn. Although rebate dividends based on the total volume of tax- 
payer’s sales had been declared for producer and consumer members, 
it claimed exemption from income and excess profit taxes under 
Section 101 (8) and Section 727 (a) of the Internal Revenue Code 
which exempt social welfare organizations. Held, the taxpayer’s 
dominant purpose was to benefit its members economically, and be- 
cause it only secondarily attempted to promote the welfare of man- 
kind, the distribution of patronage dividends to its cooperative mem- 
bership could not be considered to be a charitable contribution made 
exclusively for the promotion of social welfare. Consumer-Farmer 
Milk Cooperative v. Commissioner, 186 F. (2d) 68 (C. A. 2d, 1950), 
cert. den., 341 U. S. 931, 71 Sup. Ct. 803 (1951). 

Section 101 of the Internal Revenue Code provides that some 
nineteen classes of organizations shall be exempt from liability for 
income tax, all of which must satisfy the basic requirement that their 
income shall not inure to the benefit of any individual, but rather 
shall be devoted to the benefit of the general public. Finkelstein, 
Freedom From Uncertainty in Income Tax Exemptions (1950) 48 
Micu., L. Rev. 449, 450. Section 101 (8) specifically exempts “civic 
leagues or organizations not organized for profit, but operated ex- 
clusively for the promotion of social welfare... .” This section is 
construed as creating several qualifying conditions for exemption. 
First, the taxpayer must be a civic league or organization, which 
term the statute does not define. However, in United States v. Pick- 
wick Electric Membership Corp., 158 F. (2d) 272 (C. C. A. 6th, 
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1946), it was said that the term embodies the idea of the promotion 
of the common good and general welfare of the people of the com- 
munity through the cooperative efforts of the citizens of the com- 
munity. Cf. U.S. Treas. Reg. 111, § 29.101 (8)—1 (1945). Hence, 
the electric cooperative organized to provide rural electrification and 
low cost electricity was held to satisfy this definition. A radio station 
functioning as a forum for the dissemination of liberal and progres- 
sive social views also met this requirement, Debs Memorial Radio 
Fund, Inc. v. Commissioner, 148 F. (2d) 948 (C. C. A. 2d, 1945), 
as did a community operated movie theater, the proceeds from which 
were used for town improvements, Hanover Improvement Society 
v. Gagne, 92 F. (2d) 888 (C. C. A. Ist, 1937), and a corporation 
furnishing much needed low cost homes for working men at cost. 
Garden Homes Co. v. Commissioner, 64 F. (2d) 593 (C. C. A. 7th, 
1933). In the instant case the court refused to decide whether or 
not taxpayer met this vague standard preferring to rest its decision 
upon taxpayer’s failure to comply with the other conditions. 

The second qualification, requiring the civic league or organization 
not to be organized for profit, is largely responsible for the divergent 
views existing under this section. When one of these organizations 
enters into the field of commercial business, this requirement has 
been construed to mean that the fact profits are made from the com- 
mercial operations does not destroy their exemption, nor enlarge the 
purposes for which they are created and conducted under this and 
other paragraphs of Section 101, provided private gain alone is not 
the end toward which such operations are directed. Hanover Im- 
provement Society v. Gagne, supra; Roche’s Beach, Inc. v. Com- 
missioner, 96 F. (2d) 776 (C. C. A. 2d, 1938). If the ultimate ap- 
plication of the profit realized is for the furtherance of the organ- 
ization’s social welfare endeavors, the court will not regard its source 
as significant. Trinidad v. Sagrada Orden, 263 U. S. 578, 44 Sup. 
Ct. 204, 68 L. ed. 458 (1924) ; Debs Memorial Radio Fund, Inc. v. 
Commissioner, supra. The reason for this lies in the government’s 
recognition of the other benefits which the public derives therefrom. 
Harrison v. Barker Annuity Fund, 90 F. (2d) 286 (C. C. A. 7th, 
1937). Difficulty arises when these activities begin to produce in- 
come inuring to the benefit of private individuals. It is then that 
the Bureau of Internal Revenue contends, as in the instant case, that 
the exempt status is lost. 

Different forms of returns to individuals have resulted in different 
decisions. In the Garden Homes case, supra, a low cost housing 
project was financed by issuing to investors preferred stock carrying 
a fixed five per cent return, and by having the tenants subscribe to 
common stock on which nothing was paid initially. The tenants 
made a monthly payment which proved sufficient to pay operating 
expenses, the return on the preferred stock, and leave a sufficient 
sum over to be applied as payment for the tenant’s common stock 
shares. The funds used to pay the fixed dividend on the preferred 
stock were held not to be profits of the corporation inuring to the 
benefit of an individual. Instead they were regarded as the payment 
of interest on stock issued not as a certificate of ownership, but 
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rather as an evidence of participation and as a security for the capital 
used to establish the welfare project. Likewise, since the expenses 
could only be estimated, the excess portion of the monthly payment 
was held to be a credit on the common stock subscription rather than 
a distribution of profits, that is to say, the corporation in making such 
payments was, as the court stated in Garden Homes v. Commissioner, 
supra at p. 597, “acting as a mere conduit . . . in performing the 
promise it had made to the tenant stockholders . . .”—the persons 
ultimately to benefit from the welfare organization. 

The above view was expressly repudiated in Amalgamated Hous- 
ing Corp., 37 B. T. A. 817 (1938), aff'd per curiam, 108 F. (2d) 
1010 (C. C. A. 2d, 1940), and /ndustrial Addition Ass’n v. Com- 
missioner, 149 F, (2d) 294 (C. C. A. 6th, 1945), because no distinc- 
tion could be seen between ordinary business corporations which 
exist only to earn and pay over profits to their shareholders and or- 
ganizations which pay a return to shareholders supplying the capital 
necessary for welfare purposes. Hence they were not regarded as 
operating exclusively for the promotion of social welfare. Note 
(1951) 26 Notre D. Law. 303. 

The instant case, and the Pickwick case, supra, involve another 
type of alleged distributions of profits, 7. e., patronage rebates as dis- 
tinguished from dividends. The Pickwick cooperative furnished elec- 
tricity at a tentative rate believed sufficient to cover its operating 
expenses and interest on indebtedness, but which in fact did produce 
a profit which was distributed as a rebate to its members. This was 
held not to destroy its exemption, because profit making was not 
part of the cooperative’s basic policy, and was not the end to which 
it was directed. “... whatever profit was made... was only a tenta- 
tive one and so closely related to a readjustment of rates that it was 
not an actual profit in the real meaning of the word over the longer 
period of time.” United States v. Pickwick Electric Membership 
Corp., supra at p. 276. The participation by the members in the bene- 
fits of such social welfare was not treated as meaning that the opera- 
tions were for their individual benefit instead of for the benefit of the 
_ community. 

Although the Commissioner in the Consumer-Farmer case attempts 
to distinguish the Pickwick case, the court instead declines to follow 
it. Here also, the argument was made that rebates paid from the net 
earnings were not a distribution of profit in the sense which that word 
is used in this section because such earnings are merely the result 
of the cooperative’s tentative price plan. The court rejected this argu- 
ment because one of the cooperative’s admitted purposes was to earn 
a fair return, and it was felt that this purpose, as evidenced by the 
payment of the rebates to the members, so far overshadows its inci- 
dental social welfare purposes as to make relief from taxation un- 
justifiable. To be exempt, profit derived from such commercial 
activities must not only be incidental to the ultimate charitable pur- 
pose, it must also be devoted to that purpose. 

The third requirement is that the civic league or organization be 
operated exclusively for the promotion of social welfare. The term 
“social welfare” has been interpreted to mean operated exclusively 
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for purposes beneficial to the community as a whole. U. S. Treas. 
Reg. 111, § 29.101 (8)—1 (1945). In addition to the radio station, 
electric cooperative, community theater, and community housing proj- 
ects already mentioned as providing vital services to their commu- 
nities, the following have satisfied this test: The Navy and Marine 
Memorial Assn., 1. T. 2460, VIII-1 Cum. Bull. 98 (1929); The 
Military Training Camp Assn., I. T. 2267, V-1 Cum. Bull. 84 
(1926) ; The American Legion, O. D. 439, 2 Cum. Bull. 210 (1920). 
But automobile clubs, because they are operated mainly for the bene- 
fit of members, do not meet this requirement. Chattanooga Automo- 
bile Club v. Commissioner, 182 F. (2d) 551 (C. A. 6th, 1950) ; Auto- 
mobile Club of St. Paul v. Commissioner, 12 T. C. 1152 (1949). 

A strict application of the word “exclusively” ordinarily is not 
required. Debs Memorial Radio Fund, Inc. v. Commissioner, supra. 
Cf. Industrial Addition Ass'n. v. Commissioner, supra. As has been 
pointed out in connection with the second requirement, even though 
all or a large part of the organization’s income is derived from com- 
mercial activities, so long as its ultimate destination is charitable, the 
organization is generally regarded as being operated exclusively for 
social welfare purposes. However, here the court felt that the term 
would be distorted beyond recognition if stretched to include activities 
which result primarily in financial gain to individual members. 

Efforts to impose a fourth requirement on civic leagues seeking 
exemption under this section have failed. Section 101 (8) also 
grants exemption to “local associations of employees . . . the net earn- 
ings of which are devoted exclusively to charitable, educational or 
recreational purposes.” This requirement that the earnings be de- 
voted exclusively to the designated purposes has been construed to 
be applicable only to employee associations and not to civic leagues. 
United States v. Pickwick Electric Membership Corp., supra; Han- 
over Improvement Society, Inc. v. Gagne, supra. 

In view of the community benefits derived from taxpayer’s welfare 
activities, and in view of this same court’s earlier holding in Debs 
Memorial Radio Fund, Inc. v. Commissioner, supra, that exemptions 
under Section 101 (8) are to be liberally construed, its refusal to 
follow the Pickwick decision seems unjustifiable. Certainly no ob- 
jective tests can be drawn from these conflicting decisions to deter- 
mine in what manner an organization must function in order to 
achieve an exempt status. All that can be said under the existing 
state of confusion left by the Supreme Court’s refusal to grant cer- 
tiorari is that future cases may go either way. T.M.G 


TRADE MARKS—REGISTRATION OF SURNAMES UNDER SECTION 
2 (£) OF THE TRADE Mark Act or 1946.—Kimberly-Clark Cor- 
poration, a manufacturer of paper products, sought registration of the 
mark “Kimberly Clark,” written both with and without a hyphen. 
The Commissioner of Patents refused to register the mark under 
prohibition of Section 2 (e) (3) of the Trade Mark Act of 1946. 60 
Stat. 429, 15 U. S. C., § 1052 (1946). Plaintiff admitted his mark 
consisted merely in the combination of two names, but urged that his 
mark was not primarily merely a surname as it consisted of two sur- 
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names which had acquired secondary meaning in the paper products 
trade. Plaintiff introduced evidence amounting to a prima facie 
showing of secondary meaning and exclusive use of the mark for five 
years next preceding the application for registration. However, for 
purposes of this action plaintiff refused registration under Section 
2 (f) and sought registration under Section 2 (e) of the Act. Held, 
the mark “Kimberly Clark” fell within the prohibition of Section 
2 (e) (3) of the Act and hence was not registerable. Kimberly-Clark 
Corporation v. Marzall, Comm’r of Patents, 88 U. S. P. Q. 277 
(D. C. 1951). 

Section 2 of the Act provides that “No trade mark by which the 
goods of the applicant may be distinguished from the goods of others 
shall be refused registration on the principal register on account of 
its nature unless it . . . (e) consists of a mark which . . . (3) is pri- 
marily merely a surname.” Section 45 of the Act includes a pro- 
vision that in construing the Act, unless the contrary is plainly ap- 
parent from the context, “words used in the singular include the 
plural... .” 60 Start. 443, 15 U. S. C., §1127 (1946). The Trade 
Mark Act of 1905 excluded from registration a mark which consisted 
“.. merely in the name of an individual. .. .” 33 Strat. 726 (1905), 
15 U. S. C., §85 (1946), while the 1946 Act excludes only what is 
“|. . primarily merely a surname.” It is significant to note that one 
of the purposes of the 1946 Act is “... to... eliminate judicial ob- 
scurity, to simplify registration and make it . . . more liberal . . .” 
and “. . . to dispense with mere technical prohibitions and arbitrary 
provisions... .” S. Rept. 1333, 79th Cong., 2d Sess., p. 3 (1946). 

The precise question of the registerability of a mark consisting of 
two or more surnames has never been adjudicated before the prin- 
cipal case except by the Patent Office tribunals. However, it has 
been repeatedly held that the combination of two words, neither of 
which is registerable by itself, does not produce a registerable mark. 
Krank v. Phillipe, 54 App. D. C. 180, 295 Fed. 1001 (1924); Nairn 
Linoleum Co. v. Ringwalt, 46 App. D. C. 64 (1917); In re Midy 
Laboratories, 104 F. (2d) 617 (C. C. P. A. 1939). 

The reason for excluding names from registration under the 1905 
Act has been stated as being “. . . founded upon sound principles of 
public policy .. .”, Asbestone Co. v. Philip Carey Mfg. Co., 41 App. 
D. C. 507, 509 (1914), as a man’s name is his own property and he 
has the same right to its use and enjoyment as he has to any other 
kind of property. Howe Scale Co. v. Wyckoff, Seamans, and Bene- 
dict, 198 U. S. 118, 25 Sup. Ct. 609, 49 L. ed. 972 (1905); Elgin 
National Watch Co. v. Illinois Watch Case Co., 179 U. S. 665, 21 
Sup. Ct. 270, 45 L. ed. 365 (1901); Singer Mfg. Co. v. June Mfg. 
Co., 163 U. S. 169, 16 Sup. Ct. 1002, 41 L. ed. 118 (1896); Brown 
Chemical Co. v. Meyer, 139 U. S. 540, 11 Sup. Ct. 625, 35 L. ed. 247 
(1891). The “name” clause of the 1905 Act was construed to ex- 
clude a surname from registration. Jn re Sawyer Electrical Mfg. Co., 
144 F. (2d) 893 (C. C. P. A. 1944) ; American Tobacco Co. v. Wiz, 
62 F. (2d) 835 (C. C. P. A. 1933); In re Nisley Shoe Co., 58 F. 
(2d) 426 (C. C. P. A. 1932). Moreover, in specific situations under 
the 1905 Act, the prefixing of the word “Deacon” before a surname 
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was denied registration, In re Artesian Mfg. Co., 37 App. D. C. 113 
(1911), and the word “Charlies’,” the plural of “Charles,” was also 
denied registration. Schlesinger v. Oppenheim Cigar Co., 11 F. (2d) 
773 (C. C. A. 5th, 1926). 

The decisions of the Commissioner of Patents have been conflict- 
ing as in one instance the words “Penn-Allen” were registered under 
the 1905 Act even though separately considered, they are merely 
surnames. Ex Parte Pennsylvania-Dixie Cement Corp., 2 U.S. P. Q. 
146 (Comm’r. Pat. 1929). However, more recently the Patent Office 
has reversed its position by denying registration to marks such as 
“Briggs-Stratton” and “Bendix-Weiss” on the grounds that they 
were merely surnames and that in combination, they did not lose 
their identity as such. Ex Parte Bendix Aviation Corp., 74 U. S. 
P. Q. 309 (Comm’r. Pat. 1947) ; Ex Parte Briggs and Stratton Corp., 
50 U. S. P. Q. 636 (Comm’r. Pat. 1941). Section 2 (e) (3) of the 
1946 Act has been interpreted by the Patent Office as meaning that 
if the ordinary significance of a particular mark is that of a surname, 
it cannot be registered. However, if the mark has ordinary meanings 
as a word and its use as a surname is relatively minor, the mark 
may be registered without regard to the fact that it might at some 
time have been used as a surname. Thus, the practice previously 
existing in the Patent Office of searching through several telephone 
directories of large cities to ascertain whether the word has been used 
as a surname and refusing registration if it is so found, has been aban- 
doned. Ex Parte Reeves Brothers Inc., 84 U. S. P. Q. 19 (Comm’r. 
Pat. 1949). This viewpoint appears to be in accord with the intent 
of Congress that any name can be a surname, but only those names 
which are primarily merely surnames should be excluded from reg- 
istration. Hearings Before the Committee on Patents on H. R. 4744, 
76th Cong., Ist Sess. (1939) p. 19. 

The contention that if a surname acquires secondary meaning in 
the trade, it is a trade mark as well as a surname and hence is not 
“primarily merely a surname,” appears to be only the result of a 
recognition of Section 2 (f) of the 1946 Act which permits registra- 
tion, among others, of a mark, otherwise prohibited by Section 2 (e), 
which has become distinctive of the applicant’s goods. Moreover, the 
contention that registration under Section 2 (f) is by way of the 
“back door” and only results in a “non-technical” trade mark appears 
to be untenable. Although Section 2 (f) of the 1946 Act has not yet 
been construed by the courts as to the protection afforded thereby, 
it appears that it warrants the same interpretation as was rendered 
by the Supreme Court on the exclusive use provision of Section 5 of 
the 1905 Act, wherein the Court said, “It was not the intention of 
Congress thus to provide for a barren notice of an ineffectual claim, 
but to confer definite rights. The applicant, who by virtue of actual 
and exclusive use is entitled to register his mark under this clause, 
becomes on due registration the ‘owner’ of a ‘trade mark’ within the 
meaning of the act, and he is entitled to be protected in its use as 
such.” Thaddeus Davids Co. v. Davids, 233 U. S. 461, 469, 34 Sup. 
Ct. 648, 58 L. ed. 1046 (1914). Therefore, in situations like the 
principal case, where the applicant is willing to rely on exclusive and 
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continued use for the requisite time to convince a court that it is 
entitled to registration, the mark should only be allowed registration 
under Section 2 (f) of the 1946 Act. 

The court in the principal case concluded that “Plaintiff did not 
show that his mark was not primarily merely a surname when con- 
sidered as a whole . . .” and further that “surname” in Section 2 (e) 
(3) of the 1946 Act could properly be interpreted as including “sur- 
names” under the proviso of Section 45 of the Act. The court then 
said that for registration under Section 2 (e) of the 1946 Act it would 
require “. . . a finding based on a showing that the dominant char- 
acteristic of the name is not primarily merely the surname or sur- 
names... .” 

It is submitted that the principal case represents the correct inter- 
pretation of the Act and should be considered as an authoritative 
precedent for future intepretations of the 1946 Act. W. E. F. 





